The nature and function of fiduciary duties
Discussion of the concept of a fiduciary duty is bedevilled by confusion almost from the very
beginning. By a ‘fiduciary duty’ do we mean: (i) all and any of the duties that A is subject to because
he occupies a position (such as being a trustee, or an agent, or a solicitor) which the law labels as
being a ‘fiduciary’ position; or (ii) the duty (or duties) that mark someone as being a fiduciary, so that
if A owes B that duty (or duties) we are justified in saying that A is a fiduciary for B? In Pitt v Holt,1
the UK Supreme Court used the term ‘fiduciary duty’ in sense (i) when it ruled that a disposition of
property by a trustee could only be set aside (or rescinded) under the ‘rule in Hastings-Bass’ if the
trustee committed a ‘breach of fiduciary duty’ in making that disposition. 2 In Bristol & West Building
Society v Mothew,3 Millett LJ used the term ‘fiduciary duty’ in sense (ii) when he observed that ‘not
every breach of duty by a fiduciary is a breach of fiduciary duty.’4
We will use the term ‘fiduciary duty’ in sense (ii) and call the duty (or duties) that marks
someone out as being a fiduciary the FID-duty. According to Lionel Smith, A will owe B the FIDduty if A holds certain discretionary powers which give him some measure of control over B’s life,
and A is required to exercise those powers in what he perceives to be B’s best interests. 5 However,
this seems too narrow:6 it would seem to imply that the trustees of charitable trusts or discretionary
trusts in favour of huge classes of people are not fiduciaries when they plainly are.7 A better view, and
one which builds on Matthew Conaglen’s work in this area,8 is that A is a fiduciary if: (i) A is subject
to certain non-fiduciary duties; (ii) there is a danger that the prospect of making a profit P might lead
A to breach one of those non-fiduciary duties; and (iii) in order to prevent this happening, the law
requires A to give up P should A obtain that profit. In other words, the FID-duty, when it exists, is a
duty to give up gains you have made as a result of acting in a way that could potentially have resulted
in your breaching a non-fiduciary duty. Anyone who is subject to this duty is a fiduciary.
Where Conaglen goes wrong is in supposing that the danger in (ii) is that A will deliberately
breach a non-fiduciary duty in order to obtain P, and that when it comes to (iii) the law seeks to deter
A from doing this by requiring A to surrender P should A obtain that profit. As Lionel Smith rightly
points out, this makes no sense: ‘taking away the profit that a person makes from a transaction is not a
logical way to deter them from making such profitable transactions. A properly designed deterrent has
to go beyond that. You would not try to deter fraud by a rule that said that all fraudsters must
surrender the profits of their frauds, but no more than that.’9
Irit Samet gets much closer to the truth about what the law is doing in the area of fiduciary
duties.10 The danger in (ii) is that in a situation where there is a possibility that A’s doing x will cause
her to breach a non-fiduciary duty, A will fool herself into thinking that there is nothing wrong with
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her doing x because of the profit she stands to make as a result of doing x.11 So when the law does
(iii), it does so not to deter duty-holders from doing the wrong thing, but to assist duty-holders to do
the right thing: it clears their minds of the cognitive bias in favour of thinking that x is the right thing
to do when x just happens also to be in the duty-holder’s interests, and thereby helps them make an
objective assessment as to whether or not x is the right thing to do.12
However, the law does not always do (iii), when (i) and (ii) are true: not every duty-holder is a
fiduciary. Contrast a building contractor with a trustee. Both will have a duty to take care in
performing their functions, either as a contractor or a trustee.13 Each may be presented with the
opportunity to act in a way that will make a profit for themselves, but might also result in their
breaching their duty of care as a contractor or a trustee. For example, the contractor may have to
decide whether to allot a lucrative subcontract to a building company in which he is an investor; while
the trustee may have to decide whether to invest trust funds in a company in which she is an investor.
But only the trustee is told that if she makes a gain from the decision she makes, she is duty-bound to
give it up. The contractor is not a fiduciary, while the trustee is.
Why does the law seek to safeguard the trustee against breaching the duty of care she is
subject to by making her a fiduciary, when it does not do the same in relation to the building
contractor? The answer, I suggest, is that someone who is proposing to create a trust needs a lot more
reassurance that the trustee of the trust will perform properly than someone who enters into a contract
with someone else. The information and power imbalances that exist in the context of a trust make it
very easy either for a trustee to get away with committing a breach of trust, or mean that there will be
no effective remedy against a trustee whose breach of trust has finally been detected. Such
information and power imbalances are not unknown in the contractual context, but they are a lot more
unusual. They certainly do not exist in the case where a client appoints a contractor to do building
work for him and can safeguard himself against poor performance by the contractor by having
independent parties (such as an architect or quantity surveyor) supervise the contractor’s performance,
and will usually be of sufficient means to be able to afford to bring the contractor to account should
the contractor perform badly. It follows that creators of trusts (settlors) have much more reason to be
wary of misperformance by their trustees than contractors have reason to be wary of misperformance
by their contractual counterparts. Recognising that a trustee is a fiduciary is one way the law tries to
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provide settlors with the reassurance they need that their trustees will not misperform.14 As such
reassurance is not normally needed in the case of contracting parties, the law does not normally
impose fiduciary status on a contractor. However, the law will if the relationship between two
contracting parties approximates the power and information imbalances that lead it to impose
fiduciary status on trustees. And this will be the case where, say, A contracts with B for B to work for
her as her solicitor; or where A contracts with B for B to work for her as her agent. In both cases, A’s
contracting with B to work for her involves a hard to guard against risk of B’s misperforming – and in
order to reassure A on this count, and to encourage A to enter into a contractual relationship with B
that could be very beneficial for A, the law imposes fiduciary status on B.
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