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TORT LAW READING LISTS
2018-2019

Plan of reading lists
1. Introduction to tort law
2. Negligence (1): the basics
3. Negligence (2): liability for omissions
4. Protection of property in tort law
5. Strict liability and tort law
6. Difficult issues in tort law (1): protection from pure economic loss and distress
7. Difficult issues in tort law (2): causation and risk
8. Defences and damages

Books
There is only one textbook you need for this course – McBride and Bagshaw, Tort Law, 6th edition
(Pearson Education, 2018) (‘M&B’ on the reading lists). (Note: there were a lot of changes in
McBride & Bagshaw between the 6th and 5th editions, so do NOT use the 5th edition for these
reading lists – you will get hopelessly lost and confused.) You will also need an up to date version of
Blackstone’s Statutes on Contract, Tort and Restitution – make sure that you don’t mark it; you won’t
be able to take a marked version of any statute book into the exams with you.

Cases
You will be primarily working your way through McBride & Bagshaw in the course of doing these
reading lists. However, you will also be referred to four or five cases in each reading list, which you
should read. The point of referring you to these cases is not just to help enhance your understanding of
the law, but also to get an understanding of how good tort lawyers think and write, so that you will
start thinking and writing like good tort lawyers as well. So when you read these cases, don’t spend so
much time taking notes on them that you forget to read them with an eye out for how the case was
decided: how the judge used the existing case law to support his or her conclusions and to what extent
considerations of public policy or common sense relevant to the decision. I will also refer you to
various casenotes on the cases mentioned on the reading lists. You should read these casenotes, again
with a view both to enhancing your understanding of the law, and to gaining an appreciation how
academics analyse and criticise cases, so that you will start acquiring the same kind of analytical and
critical skills yourself.

Further reading
There is a lot of reading to get through, if you are going to do well as a tort lawyer. I recognise that
there isn’t enough time in term time to get through all of the reading that you need to do. For that
reason, each supervision reading list will include a list of ‘Further reading’ which you should do in the
holiday. This is not suggested further reading – this further reading that you must do, but which I
recognise there isn’t enough time to do while term is going on. But you must take advantage of the
breathing space provided by the holidays to catch up on this necessary further reading.

mcbridesguides
I have set up a website – www.mcbridesguides.com – which is designed to help you with your legal
studies generally. Under the ‘Tort Law’ section there is a link allowing you to obtain access to the
companion website to McBride and Bagshaw. You can get to it by going: mcbridesguides  Tort
Law  McBride & Bagshaw companion website  3rd edition (free to access). (The 4th edition
companion website is a bust.)

The companion website contains some model answers to tort problem questions, as well as
some tips on how to answer tort problem questions. You should definitely consult these before you do
your first answer to a tort problem question. The companion website also contains notes written by me
and Rod Bagshaw on a large number of tort cases decided since the first edition of McBride and
Bagshaw came out in 2001, but these are better organised together on a separate webpage that you can
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access by going: mcbridesguides  Tort Law  McBride & Bagshaw companion website 
McBride & Bagshaw Tort Updates. When I want you to refer to a casenote on this webpage, your
reading list will direct you to ‘M&BUpdate’.

You should also keep your eye on the ‘Tort casenotes’ section of mcbridesguides (accessible by
going mcbridesguides Tort Law Tort casenotes), where casenotes on particular areas of law are
gathered together, and casenotes on very recent cases are posted up. When I want to refer you to a
casenote on this part of the mcbridesguides website, your reading list will direct you to
‘M&BCaseNote’.

Written work
Every two supervisions, you will be expected to do some written work and hand it in, in the
supervision. What written work will be specified on the reading list.

Questions for the supervision
For some of the supervisions, you will be given a number of question to consider and bear in mind in
your reading. We will run through these questions in the supervision, so do make sure that you think
about them while doing your reading – they will both direct you to issues that you need to focus on in
your reading and force you, in thinking about them, to deepen your understanding of the law.

Past paper questions
At the end of every supervision reading list, you will find some past paper questions relevant to the
reading for that supervision. We will hope to look at some of these in the supervision, but they will
also provide good practice for you to try in revising your work over the holidays.

Nick McBride
njm33@cam.ac.uk
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SUPERVISION 1
INTRODUCTION TO TORT LAW

Reading
(1) Tort law
M&B, chapter 1
mcbridesguides Tort Law Introduction
(2) A model tort: trespass to the person
M&B, chapter 2
Ashley v Chief Constable of Sussex Police [2008] 1 AC 962 (noted, M&BUpdate; McBride,
(2008) 67 CLJ 461; Palmer and Steele, (2008) 71 MLR 801)
B v An NHS Hospital Trust [2002] 2 All ER 449 (noted, M&BUpdate)
KD v Chief Constable of Hampshire [2005] EWHC 2550 (QB) (noted, M&BUpdate)
(3) The tort in Wilkinson v Downton
M&B, 554, 593-596
O v Rhodes [2016] AC 219 (noted, M&BCaseNote)
(4) The key tort: negligence
M&B, chapter 3
(5) A fundamental distinction: acts and omissions
M&B, pp 89, 187-203
mcbridesguides  Tort Law  Tort articles  Negligence liability for omissions: some
fundamental distinctions
Iqbal v Prison Officers’ Association [2010] QB 732 (noted, Varuhas, (2010) 69 CLJ 438)

Further reading
Rudden, ‘Torticles’ (1991-2) 6/7 Tulane Civil Law Forum 105 (find it on HeinOnline)
Weir, ‘The staggering march of negligence’ in Cane and Stapleton (eds), The Law of
Obligations: Essays in Celebration of John Fleming (OUP, 1998)

Aims and objectives
One of the things that makes tort law such a difficult subject for students to master is that
there is so much information a student has to hold in their head all at the same time in order
either to make sense of a tort law case that he/she is reading, or to analyse a tort law problem
question that he/she has been set.

You have to remember, first of all, that in order to bring a claim in tort, a claimant must
normally show first of all that the defendant has not only committed a tort, but has committed
a tort in relation to the claimant. You also have to remember the full range of torts that
someone might commit under English law (and remember that in the case of one of those
torts – negligence – there a huge number of different ways of committing that tort). If you
have identified a tort that the defendant has committed in relation to the claimant, you have to
then remember what remedies will, or might be, available to the claimant in that situation.
The most important of these remedies is compensation. But you can’t just say that the
claimant is entitled to sue the defendant for compensation. You have to remember that the
claimant is only entitled to sue the defendant for compensation in relation to those losses that
the claimant has suffered that were caused by the defendant’s tort, and that were a non-
remote consequence of the defendant’s tort. And even if you remember all this, and have
identified which of the losses suffered by the claimant as a result of the defendant’s tort are
compensable, you have also to remember that the damages that the claimant can claim for
those losses may be reduced if the claimant was partly to blame – or contributorily negligent
– for the fact that he/she suffered those losses.
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That is a lot to remember! And by the time of the exam, this sort of way of thinking,
and analysing tort problem situations, has to have become second nature to you. The reading
list for this supervision is designed to bring you up to speed on how tort lawyers think as
quickly as possible. Don’t try to do all the reading all at once. If you try to break the reading
up and do a bit a day, you will absorb more. Try to master the big picture before you move in
on the small details. Don’t panic if you think you are forgetting everything – you will need to
go over this work a few times before it will finally all sink in. Focus on achieving small
victories, rather than going for big wins – though don’t settle for just a few small victories,
but seek to build on them.

Questions for the supervision

1. Has a tort been committed in the following situations:
(a) On the day she was due to get married to Clive, Sandra got a text message from him

saying that he was breaking up with her because he and Sandra’s best friend were in love.
(b) Casper, a very silly student, got very drunk one night and fell into the Cam. Fred

happened to see Casper drowning in the Cam as he was walking home, but did nothing.
Casper drowned.

(c) Vera asked her neighbour, Steve, to help her do an ‘ice bucket challenge’. Steve duly
poured a bucket of ice water over Vera in her back garden. She collapsed in shock, but Steve
went home and did nothing to help Vera. Vera was later found by her husband, suffering
from the effects of hypothermia.

(d) Nigel got very drunk at the pub and drove home, with his car veering all over the
place. He narrowly missed hitting Kylie as she was walking home.

(e) The same as (d), except Kylie stepped in front of Nigel’s car as he drove down the
road, because she wanted to kill herself. She was severely injured in the ensuing collision.

(f) Bill, a film buff, bought a ticket for a showing of ‘Gravity’ at an IMAX 3D cinema.
His enjoyment of the film was ruined by his neighbour constantly whispering to his date such
things as, ‘Isn’t this cool?’, ‘Where shall we go later?’, ‘You’re way sexier than Sandra
Bullock’, ‘I think the guy on my left is getting annoyed with me’.

2. Who can sue in these situations? Who can be sued?
(a) Charles could not bear the idea of the love of his life, Sally, going out with Walter.

Charles beat Walter up. Sally was very upset. Walter’s injuries were so extensive, he had to
take six months off work. As a result, the company for which Walter worked suffered a
downturn in its profits, as Walter was a crucial part of the company.

(b) Martin was crossing the road when he was hit by a car driven by Peter; Peter was
not looking where he was going because he was distracted by some naked protestors by the
side of the road. The collision was at such a speed that Martin’s body was flung through the
air and fell on the other side of the road, where he was run over by Keith, who was similarly
distracted by the naked protestors. Martin suffered severe brain injuries as a result of being
run over by Keith.

(c) Teacher was told by his School to lock the doors of his classroom during lessons to
stop children wandering down the halls. The doors were locked and unlocked using a remote
locking device controlled by Teacher so most of the children were unaware that they were
locked in during lessons. One day, Teacher forgot to lock the doors, and Dennis – a 5 year
old – slipped out of the classroom while Teacher’s back was turned. He wandered out of the
school, and crossed the road outside the school without looking out for traffic. Ian crashed his
car, swerving out of the way to avoid running into Dennis, and was severely injured.
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3. 500 demonstrators for peace, love and understanding agree to turn up at the new concourse
at Kings Cross for a mass ‘hug-in’, where they will all start hugging each other at a
prearranged signal. Albert is one of the demonstrators. He ends up hugging Rosie, who is not
one of the demonstrators at all, but happened to be hugging her boyfriend goodbye before he
got a train back to Cambridge – when Rosie had finished hugging her boyfriend she was
instantly grabbed by Albert, who had mistaken her as being one of the demonstrators. Rosie is
very offended to have been hugged by Albert.

4. Linda has sex with a policeman, Nigel, on the understanding that if she does so, he will
then release her husband from the station where he is currently being held in custody on
suspicion of armed robbery. Nigel has no intention at all of helping Linda’s husband.

Past paper questions
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SUPERVISION 2
NEGLIGENCE (1): THE BASICS

Reading
(1) The elements of a claim in negligence
M&B, chapter 3 (you should have already covered this last time)
(2) Duty of care (1): overview
M&B, chapter 4
Robinson v Chief Constable of West Yorkshire [2018] UKSC 4 (noted, M&BCaseNote)
(3) Duty of care (2): duties to take care not to harm people, physically or mentally
M&B, 105-139
Donoghue v Stevenson [1932] AC 562 (Lord Atkin only)
Bolton v Stone [1951] AC 850
(4) Establishing a breach of a duty of care
M&B, 229-245, 252-253
Dunnage v Randall [2016] QB 639 (noted, M&BCaseNote)
Montgomery v Lanarkshire Health Board [2015] AC 1430 (noted, Bagshaw, (2016) 132
LQR 182; McGrath, (2015) 74 CLJ 211; M&BCaseNote)
Tomlinson v Congleton BC [2004] 1 AC 46 (Lord Hoffmann only) (noted, M&BUpdate)
Compensation Act 2006, ss 1-2
(5) Establishing that a breach caused harm
M&B, 255-264, 287-293, 297-302 (we will be covering this in much more detail next term:
this is just a basic introduction to causation questions)
Steel, ‘Defining causal counterfactuals in negligence’ (2014) 130 LQR 564
(6) Establishing that harm caused by a breach was not too remote to be actionable, or was
not the wrong kind of loss to be actionable
M&B, 311-327
Hughes v Lord Advocate [1963] AC 837
Page v Smith [1996] AC 155 (noted, Trindade, (1996) 112 LQR 22)
Rothwell v Chemical & Insulating Co Ltd [2008] 1 AC 281 (noted, M&BUpdate;
Leczykiewicz, (2008) 124 LQR 548; Steele, (2008) 67 CLJ 28)

Further reading
Michalowski, ‘Trial and error at the end of life: no harm done?’ (2007) 27 OJLS 257
Bailey and Nolan, ‘The Page v Smith saga’ (2010) 69 CLJ 495

Aims and objectives
You should have a number of aims in going through the reading for this supervision:

(1) To understand what has to be established if a claimant (C) wants to sue a defendant (D) in
negligence: (a) that D owed C a duty of care; (b) that D breached that duty of care; (c) that
D’s breach caused C harm; and (d) that part of all of the harm suffered by C as a result of D’s
breach was actionable.

(2) To understand that where C has suffered physical harm as a result of D’s positive act, C
will normally be able to establish that D owed her a duty of care not to act in that way if she
can show that it was reasonably foreseeable that D’s acting in that way would result in her
suffering physical harm; and to understand in what situations D will not owe C a duty of care
even if C can show foreseeability of physical harm (principally, where C consented to D’s
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doing what he did, and where it was reasonable in the circumstances for D to do what he did
despite the foreseeable risk of harm to others).

(3) To understand that where C has suffered psychiatric illness as a result of D’s positive act,
if C cannot show that it was reasonably foreseeable that D’s doing what he did would result
in her suffering a physical injury, she will not usually be able to establish that D owed her a
duty of care not to do what he did merely by showing that it was reasonably foreseeable that
she would suffer a psychiatric illness as a result of D’s actions: she will have to show that
something more is true, depending on how her psychiatric illness was caused.

(4) To understand the basic principles that the courts take into account in determining
whether D breached a duty of care that he owed to C, and the basic tests (‘but for’, ‘break in
the chain of causation’) that the courts use to determine whether D’s breach of duty caused C
any harm.

(5) To understand when the courts will refuse to allow C to sue D for compensation in respect
of a harm that was caused by his negligence, either because that harm was a remote
consequence of D’s tort, or because it was not the kind of loss that the duty D owed C was
designed to protect C from suffering.

Written work

Answer the following question (and remember, before you do so, to check out the advice and
model answers on the companion website to the 3rd edition of McBride & Bagshaw,
available at mcbridesguides Tort Law McBride & Bagshaw companion website 3rd
edition (free to access)):

Questions for the supervision

1. When he was 12 years old, Jamie started smoking – he would regularly buy cigarettes
from Dodgy, a newsagent who was happy enough to sell cigarettes to children. Jamie is now
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21 and has quit smoking but cannot stop worrying that he is going to get lung cancer in the
future as a result of all the cigarettes he smoked when he was younger. Can Jamie sue
Dodgy?

2. Boy and Girl were admiring the view of the sea from the top of a cliff when they
started playfully pushing each other around, pretending to push the other person over the
edge. The game went wrong, and an over-heavy push from Girl sent Boy over the edge of the
cliff. Boy’s dead body was found at the bottom of the cliff with a bullet wound through his
head. It was concluded that as Boy fell to the bottom of the cliff he was actually killed by a
bullet that had been carelessly fired from Hunter’s gun. (Hunter had been on the beach,
trying to shoot seagulls, and had carelessly fired a shot in the direction of the cliff when he
rested his gun against his shoulder.) Who (if anyone) can Boy’s estate sue? Who (if anyone)
can Boy’s dependants sue?

3. Steve, a school bus driver, kidnapped a bus load of schoolchildren and threatened to
blow the bus up unless his wife was given a very expensive drug to treat her breast cancer.
TV stations showed live pictures of the stand-off between the police and Steve, which was
resolved when Steve gave himself up. The School that employed Steve as a bus driver had
been unhappy with his performance as a driver – in particular, the fact that he regularly
turned up for work late, smelling of alcohol, and sometimes swore at the children – but had
not taken any action against him, other than warning him about his future conduct. Who of
the following can sue, and who can they sue: (1) Frankie, a child on the bus, who thought at
the time that Steve was playing a big game, but now he knows what really happened, is
severely traumatised; (2) Mary, Frankie’s mother, who watched the live TV pictures of the
stand-off between the police and Steve, knowing that Frankie was on the bus, and is suffering
post-traumatic stress disorder; (3) Vera, who also watched the live TV pictures, thinking that
her daughter was on the bus, when in fact her daughter was not because she was truanting
from school that day, but is nevertheless severely traumatised.

Past paper questions
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SUPERVISION 3
NEGLIGENCE (2): LIABILITY FOR OMISSIONS

Reading
(1) The reluctance to impose liability for omissions
M&B, 185-203
Capital & Counties plc v Hampshire CC [1997] QB 1004
Gorringe v Calderdale MBC [2004] 1 WLR 1057 (noted, M&BUpdate; Howarth, (2004) 63
CLJ 546)
Michael v Chief Constable of South Wales Police [2015] AC 1732 (noted, M&BCaseNote)
McBride, ‘Michael and the future of tort law’ (2016) 32 Professional Negligence 14
D v Commissioner of Police of the Metropolis [2018] UKSC 11 (noted, M&BCaseNote)
(2) General situations giving rise to a duty to act
M&B, 203-219
Kent v Griffiths [2001] QB 36 (noted, Hickman, (2000) 59 CLJ 432)
(3) Occupiers’ liability
M&B, chapter 10
Occupiers’ Liability Act 1957
Occupiers’ Liability Act 1984
Notes on Tomlinson v Congleton BC (2004), Darby v National Trust (2001), Keown v
Coventry Healthcare NHS Trust (2006) on M&BUpdate

Further reading
Weir, ‘Governmental liability’ [1989] Public Law 40
Nolan, ‘The liability of public authorities for failing to confer benefits’ (2011) 127 LQR 260

Aims and objectives
You should have a number of aims in doing the reading for this supervision:

(1) To understand that while foreseeability of a (non-trivial) risk of physical injury is
normally sufficient to give rise to a duty of care not to act in a particular way, the fact that it
is foreseeable that someone will suffer physical injury unless you act to save them from some
danger that they are in will never be enough on its own to give rise to a duty of care;
something more – some special circumstances or some special relationship between you and
the person in danger – will always be required before you will owe them a duty of care to
save them from the danger they are in.

(2) To understand the circumstances in which one person will owe another a duty to take
reasonable steps to save them from being physically injured.

(3) To understand when an occupier of land will owe a duty of care to a visitor on his/her
land a duty of care to protect that visitor from being physically harmed as a result of: (a) the
premises being in a dangerous state; (b) a danger arising on the premises which has nothing
to do with the state of the premises.

(4) To understand the three requirements that have to be satisfied before an occupier of land
will owe a trespasser on that land a duty to take reasonable steps to protect that trespasser
from being physically injured by a dangerous feature on that land.
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Questions for the supervision

1. Which of the following situations involves an act, and which an omission:
(a) A is driving along the road and fails to brake when B walks into the road, with the

result that he runs over B.
(b) A, a lifeguard on a deserted beach, spots that B is drowning at sea. A goes into the

sea to rescue B but abandons the attempt when he realises that B is the man who has been
having an affair with his wife.

(c) Same as (b), but A does attempt to rescue B but is so incompetent that when he is
hauling B back towards shore, he is holding B’s head underwater for most of the time, with
the result that B drowns.

(d) The brakes on B’s car do not work very well. B hands the car into A’s garage to be
repaired. A is extremely busy working on other cars and does not have enough time to repair
B’s car – but when B turns up to get his car back and asks ‘Is my car ready?’, rather than say
that he has not repaired it, A simply gives B the keys to the car and says ‘That’ll be £500.’

(e) A has sex with B without telling her that he is HIV+.
(f) A performs a vasectomy on B but botches the operation without realising that he has

done so. B subsequently has unprotected sex with his wife and his wife becomes pregnant.
(g) A manufactures a rape alarm that does not work very well. Not knowing this, B

carries the rape alarm with her. One night she is attacked, and the alarm does not work when
she tries to use it.

(h) A is driving a fire engine towards a fire at B’s house when he carelessly crashes the
fire engine. B’s house burns down.

(i) The same as (h), except the result of A’s crashing the fire engine is that a fire engine
following A’s fire engine cannot get to B’s house. B’s house burns down.

2. Should the law distinguish between acts and omissions in determining when a
defendant owes a claimant a duty of care? Should it be less willing to draw such a distinction
when the defendant’s job is to save the claimant from harm?

Past paper questions
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SUPERVISION 4. PROTECTION OF PROPERTY IN TORT LAW

Reading
(1) Negligence: liability for damage to things
M&B, 142-152
(2) Trespass to land
M&B, chapter 12
(4) Private nuisance
M&B, chapter 13, 797-799, 802-803, 805-809
Hunter v Canary Wharf [1997] AC 655 (noted, Ghandi, [1998] Conv 309; O’Sullivan, (1997)
56 CLJ 483; Cane, (1997) 113 LQR 515)
Lawrence v Fen Tigers Ltd [2014] AC 822 (noted, Dixon, [2014] Conv 79; Howarth, (2014)
73 CLJ 247)
Holbeck Hall Hotel Ltd v Scarborough BC [2000] QB 836 (noted, Thompson, [2001] Conv
177; Hopkins, (2000) 59 CLJ 438)
Network Rail Infrastructure Ltd v Williams [2018] EWCA Civ 1514
Bright, ‘Liability for the bad behaviour of others’ (2001) 21 OJLS 311
(5) Strict liability: Rylands v Fletcher
M&B, chapter 14
Cambridge Water Co Ltd v Eastern Counties Leather [1994] 2 AC 264 (noted, Heuston,
(1994) 110 LQR 185)
Transco Plc v Stockport MBC [2004] 2 AC 1 (noted, M&BUpdate; Amirthalingam, (2004)
63 CLJ 273; McNall, [2004] Conv 240)
Stannard v Gore [2012] EWCA Civ 1248 (noted, M&BUpdate)

Further reading
Nolan, ‘“A tort against land”: private nuisance as a property tort’ in Nolan and Robertson
(eds), Rights and Private Law (Hart Publishing, 2012)
Murphy, ‘The merits of Rylands v Fletcher’ (2004) 24 OJLS 643
Nolan, ‘The distinctiveness of Rylands v Fletcher’ (2005) 121 LQR 421

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:

(1) To understand the distinction between cases of liability in private nuisance and cases of
liability for trespass to land (though not in as much detail as we got into it in McBride &
Bagshaw – it is enough for your purposes to think of trespass to land as covering
interferences arising from the defendant’s going onto the claimant’s land, and private
nuisance as covering interferences that the defendant is responsible for even though he has
not gone onto the claimant’s land).

(2) To understand the different ways in which the tort of private nuisance can be committed,
and the requirements that have to be satisfied before a defendant will be held to have
committed the tort in each of those ways.

(3) To understand when a landowner will be held liable for a private nuisance emanating
from his land, and to understand that the extent of the landowner’s liability will depend on
whether he is in possession of the land (or has let it out to someone else).
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(4) To understand that while liability under the rule in Rylands v Fletcher may be classified
as a ‘subspecies’ of liability in private nuisance, the two forms of liability remain formally
distinct in that someone who is liable under the rule in Rylands v Fletcher is simply liable
under that rule and is not liable ‘in nuisance’. And to understand the debate over whether the
rule in Rylands v Fletcher is truly an extension of the principles governing when a defendant
will be held liable to a claimant in private nuisance.

(5) To understand the requirements for a defendant to be held liable to a claimant under the
rule in Rylands v Fletcher; with particular emphasis on obtaining an excellent understanding
of when the defendant can be said to have been using his land in a ‘non-natural’ or
‘extraordinary’ way in bringing onto his land, or collecting on his land, a thing liable to do
damage to neighbouring land if it escapes.

Written work

Write an essay in response to any of the essay questions (that is, not problem questions)
featuring in the ‘Past paper questions’ for this supervision or the previous three supervisions.

Questions for the supervision

1. In Coventry v Lawrence (No 1), Lords Sumption (at [159]-[161]) and Mance (at [168])
disagreed on how ready the courts should be to award injunctions in private nuisance cases.
What do you think?

2. Do you agree with Lord Hoffmann’s analysis of the nature of the tort of private
nuisance in Hunter v Canary Wharf?

3. In the Aberfan disaster (1966), debris from mining operations at the Merthyr Vale
Colliery that had been piled up in a huge tip slid downhill and covered a school, killing 116
children and 28 adults. If the rule in Rylands v Fletcher were applied in its current form to
determine the liabilities of the owners of the colliery, what would be the effect? Is this
satisfactory?

Past paper questions
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SUPERVISION 5
STRICT LIABILITY AND TORT LAW

Reading
M&B, 31-33
(1) The trespass torts
These have already been covered in the reading for supervisions 1 and 4
(2) The rule in Rylands v Fletcher
This was covered in the reading for supervision 4
(3) Liability under the Consumer Protection Act 1987
M&B, chapter 11
Note on A v National Blood Authority (2001) on M&BUpdate
Wilkes v Depuy International Ltd [2017] 3 All ER 589 (noted, Bild, (2017) 76 CLJ 230)
(4) Liability for breach of statutory duty (can give rise to strict liability where statutory duty
is strict, i.e. a duty ‘to ensure’ that something happens)
M&B, chapter 18
Enterprise and Regulatory Reform Act 2013, s 69 (designed to ensure employers are never
held strictly liable for breach of a statutory health and safety duty unless Parliament expressly
intended that they should be)
(5) Liability for breach of non-delegable duty of care
Technically, this form of liability straddles the divide between negligence and strict liability,
as the defendant is held liable in negligence, but is held liable in negligence because someone
else’s faulty conduct put the defendant in breach of a duty of care that he owed the claimant
M&B, 245-250
Woodland v Swimming Teachers Association [2014] AC 537 (noted, M&BCaseNote;
George, (2014) 130 LQR 534)
(6) Vicarious liability (strict liability for torts committed by others)
M&B, chapter 31
mcbridesguides Tort Law Tort casenotes Vicarious liability cases (pay special
attention to the notes on Lister, Various Claimants, and Mohamud)
Armes v Nottinghamshire CC [2018] AC 355 (noted, Dickinson, (2018) 134 LQR 359)
Barclays Bank v Various Claimants [2018] EWCA Civ 1670 (noted, M&BCaseNote)
Brodie, ‘Enterprise liability: justifying vicarious liability’ (2007) 27 OJLS 493

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:

(1) To understand what it means for someone to be held strictly liable for a given outcome,
and why all the heads of liability gathered together in this supervision are capable of giving
rise to strict liability.

(2) To understand in what respects liability under the Consumer Protection Act 1987 is wider
than, and narrower than, liability in negligence for physically injuring someone, or causing
them to suffer a psychiatric illness, or damaging their property.

(3) To understand why liability under the Consumer Protection Act 1987 is not a form of
liability for breach of statutory duty, and to consider why liability under the 1987 Act exists,
and whether it has anything in common, in terms of its rationale, with any of the other heads
of liability dealt with in this supervision.
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(4) To understand why liability for breach of a non-delegable duty of care is not a form of
vicarious liability, and to understand when someone will be subject to a non-delegable duty
of care and what that means.

(5) To understand the recent changes in the law on vicarious liability: in particular, (a) the
change in the test for determining whether an employee has committed a tort in the course of
his employment from the old Salmond test to the new Lister test; and (b) the expansion of the
categories of situations where a defendant might be held vicariously liable for another’s tort
to include cases where the defendant and the tortfeasor were in a relationship ‘akin to
employment’ when the tortfeasor committed his tort.

Past paper questions
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SUPERVISION 6
DIFFICULT ISSUES IN TORT LAW (1):

PROTECTION FROM PURE ECONOMIC LOSS AND DISTRESS

Reading
(1) Instances of no-liability for pure economic loss in negligence
M&B, 90 footnote 29, 152-154
Spartan Steel & Alloys Ltd v Martin & Co (Contractors) Ltd [1973] QB 27 (Lord Denning
MR’s judgment especially)
(2) Instances of liability for pure economic loss in negligence
M&B, 154-174
(3) Further no-liability cases since Hedley Byrne
Caparo Industries Plc v Dickman [1990] 2 AC 605 (noted, Fleming, (1990) 106 LQR 349)
Williams v Natural Life Health Foods Ltd [1998] 1 WLR 830 (noted, Griffin, (1999) 115
LQR 36; Payne, (1998) 57 CLJ 456)
Customs & Excise Commissioners v Barclays Bank [2007] 1 AC 181 (noted, M&BUpdate;
Capper, (2006) 65 CLJ 484; Gee, (2006) 122 LQR 535)
Robinson v PE Jones (Contractors) Ltd [2012] QB 44 (noted, O’Sullivan, (2011) 70 CLJ
291)
(4) The SAAMCO principle as a limit on liability under Hedley Byrne
M&B, 327-331
(5) Explanations of the law on liability in negligence for pure economic loss
M&B, 174-184
O’Sullivan, ‘Suing in tort where no contractual claim will lie – a bird’s eye view’ (2007) 23
Professional Negligence 165
(6) Fraud/deceit
M&B, 663
(7) Liability in negligence for pure distress
M&B, 160-163
(8) Liability for causing pure distress through harassment
Protection from Harassment Act 1987
M&B, 553-554, 587-593

Further reading
Notes by Tony Weir at: (1963) 21 CLJ 216, (1989) 48 CLJ 12, (1991) 50 CLJ 24, (1995) 111
LQR 357
Stapleton, ‘Comparative economic loss: lessons from case-law-focused “middle theory”’
(2002) 50 University of California Los Angeles Law Review 531

Aims and objectives
You should approach the reading for this supervision with the following aims in mind:

(1) To understand that the mere fact that it is reasonably foreseeable that A’s doing x will
result in B suffering pure economic loss or distress will not mean that A will owe B a duty of
care not to do x; and to understand why this is so.

(2) To understand that as a normal rule, strangers will not owe each other duties of care not to
cause each other to suffer pure economic loss; and to understand in what situations an
exception to that rule will be made, and why.
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(3) To understand when a defendant will be held to have owed a claimant a duty of care not
to cause the claimant to suffer pure economic loss because he ‘assumed a responsibility’
towards the claimant, and to understand the debates over whether the concept of an
‘assumption of responsibility’ is meaningful or empty.

(4) To obtain a rough understanding of when a defendant will be held liable to a claimant for
(a) deceit; and (b) causing another to suffer pure distress.

Written work

Answer the following question:

Past paper questions
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SUPERVISION 7
DIFFICULT ISSUES IN TORT LAW (2):

CAUSATION AND RISK

Reading
(1) The effect of uncertainty about what would have happened but for the defendant’s tort

(a) The normal rule
M&B, 267-271
(b) The Fairchild exception: finding causation based on material increase in risk
M&B, 271-278
Fairchild v Glenhaven Funeral Services Ltd [2003] 1 AC 32 (noted, Weir, (2002) 61
CLJ 519; Morgan, (2003) 66 MLR 277)
Barker v Corus UK Ltd [2006] 2 AC 572 (noted, Kramer, (2006) 122 LQR 547)
Compensation Act 2006, s 3
Sienkiewicz v Greif (UK) Ltd [2011] 2 AC 229 (noted, Stapleton, (2012) 128 LQR 221)
Note on BAI (Run Off) Ltd v Durham (the ‘Trigger Litigation’ case) [2012] 1 WLR 867
at M&BUpdate

(2) Coincidences: denying causation where there was no material increase in risk
M&B, 293-297
Chester v Afshar [2005] 1 AC 134 (noted, M&BUpdate; Amirthalingam, (2005) 64 CLJ 32;
Stevens, (2005) 121 LQR 189)
(3) Liability for pure risk: depriving someone of a chance of avoiding harm or obtaining a
benefit
M&B, 278-287
Notes on Gregg v Scott [2005] 2 AC 176 at M&BUpdate; Spencer, (2005) 64 CLJ 282; Peel,
(2005) 121 LQR 364

Further reading
Steel, ‘Justifying exceptions to proof of causation in tort law’ (2015) 78 MLR 729
Stapleton, ‘An ‘extended but for’ test for the causal relation in the law of obligations’ (2015)
35 OJLS 697
Weinrib, ‘Causal uncertainty’ (2016) 36 OJLS 135, 152-57

Aims and objectives
In doing the reading for this supervision you should have the following aims:

(1) To understand the standard rules on when a claimant who wants to sue for damages in
relation to a particular harm has to show, and does not have to show, that it was more likely
than not he would not have suffered that harm but for the defendant’s tort. (Clue: the claimant
usually has to show it was more likely than not he would not have suffered that harm, unless
the harm is a form of economic loss, and the defendant’s tort is such that the claimant would
normally be entitled to sue for economic loss flowing from that tort.)

(2) To understand the Fairchild exception to those standard rules, and in particular when a
claimant will be able to rely on the Fairchild exception: (a) where more than one wrongdoer
may have caused the harm suffered by the claimant (the situation in Fairchild); (b) where
only one wrongdoer may have caused the harm suffered by the claimant but the harm might
alternatively have been caused by innocent/non-wrongful means (the situation in McGhee,
Wilsher, and Sienkiewicz); (c) where there are two, or more than two, possible alternative
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causes of the harm suffered by the claimant and the means by which they may have caused
that harm are very different (the situation in Wilsher).

(3) To understand why, on the standard rules on causation, the House of Lords should have
denied that there was a causal link between the defendant’s tort and the claimant’s injury in
Chester v Afshar, and why the House of Lords still found that there was a causal link in that
case.

(4) To understand that there is a difference between saying that the defendant’s tort might
have deprived the claimant of a chance of avoiding some harm or obtaining a benefit, and
saying that the defendant’s tort did deprive the claimant of such a chance, and to know what
side of the line Hotson, and Gregg v Scott, respectively fell on. And to understand when a
claimant who was deprived of the chance of avoiding some harm or obtaining some benefit
will be able to sue for damages in respect of the loss of that chance. (Clue: the answer is the
same as in (1).)

Questions for the supervision

1. Would McGhee be decided the same way today?

2. How would Cook v Lewis be decided in the English courts nowadays?

3. Was Fairchild wrongly decided? Was Sienkiewicz?

4. Was Hotson rightly decided? Was Gregg v Scott?

Past paper questions
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SUPERVISION 8
DEFENCES AND DAMAGES

Reading
(1) Defences
M&B, 696-698

(a) Consent
M&B, 705-707
(b) Illegality
M&B, 710-717
Weir, (1996) 55 CLJ 182
Criminal Justice Act 2003, s 329
Note on Patel v Mirza [2017] AC 467 at M&BCaseNote
(c) Contributory negligence
M&B, 737-744
Law Reform (Contributory Negligence) Act 1945

(2) Compensatory damages
(a) Awarded to victim of tort
M&B, chapter 9 (skim areas already covered), 723-737, 744-753
(b) Awarded in wrongful death cases
M&B, 704-705, chapter 28
Law Reform (Miscellaneous Provisions) Act 1934, s 1
Fatal Accidents Act 1976
(d) Availability to other third parties
M&B, chapter 29
Civil Liability (Congenital Disabilities) Act 1976

(3) Non-compensatory damages
M&B, chapter 24

Further reading
Weir, ‘All or nothing’ (2003-2004) 78 Tulane Law Review 512 (look it up on HeinOnline)

Aims and objectives
You should have a number of aims in mind when going through the reading for this
supervision:

(1) To understand what remedies by way of damages are available to the victim of a tort, and
in particular what remedies will be available in the case where the victim of a tort’s life
expectancy has been reduced as a result of that tort being committed, and when the damages
payable to the victim of a tort are liable to be reduced because of some benefit that she has
received as a result of that tort having been committed.

(2) To revise what requirements have to be satisfied before a claimant will be allowed to
bring a claim under the Fatal Accidents Act 1976, and to get a much better understanding of
what kind of claims can be brought under that Act.

(3) To understand how the Congenital Disabilities (Civil Liability) Act 1976 works.

(4) To reflect on what purposes are served by damages awards in tort cases.
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Questions for the supervision

1. Why are the areas of tort law dealt with in this supervision more affected by statutes than
any other area of tort law?

2. Should the law reduce the damages payable to a claimant in the respect of some harm she
has suffered if the claimant was partly to blame for the fact that she suffered that harm?

3. When can a defence of illegality be raised to a claim in tort; should such a defence ever be
available?

4. Why is it so much easier for the victim of a tort to sue for damages, than it is for a
deserving third party who has suffered loss as a result of that tort being committed?

5. Michelle is five months pregnant. She goes in for a routine scan and the Doctor conducting
the scan carelessly fails to spot that Michelle’s baby’s spine has not developed properly. This
is only spotted when Michelle has a scan after seven months of pregnancy. She is asked
whether she wants to consider having an abortion, but she refuses. Michelle’s baby, Freddie,
is born with various disabilities. At the age of three, Freddie dies of his disabilities and
Michelle is distraught. Who can sue Doctor and for what?

6. Bruce and Robin are members of a society that stages re-enactments of various battles.
While re-enacting the 1715 Battle of Preston, Bruce carelessly discharges his gun (which
contains blanks) near Robin’s face, with the result that Robin suffers some small cuts to his
face and is temporarily deafened. Enraged by this, Robin strikes Bruce with the flat of his
sword. Unfortunately, the blade is slightly angled when it strikes Bruce and he suffers a deep
cut as a result. Unknown to Robin, Bruce is a haemophiliac. Bruce bleeds out and dies before
there is a chance to get him to hospital. Who can sue Bruce and for what?

Written work

Answer the following question:
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