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EQUITY READING LISTS
2021-2022
Plan of reading lists
1. Declaring a trust
2. Trusts for non-charitable purposes
3. Charitable trusts
4. Failures to create a trust and resulting trusts
5. Fiduciaries and fiduciary liabilities
6. The powers, duties and control of trustees
7. Responses to a breach of trust (1): personal liabilities
8. Responses to a breach of trust (2): proprietary claims
Books
On the reading lists, I will be referring to:
Webb & Akkouh, Trusts Law, 5th ed (Palgrave Macmillan, 2017) (‘Webb’ on the reading lists).
This is my favourite of the available textbooks, but is on the short side. This at least gives it the virtue
of brevity – but it does mean that it also doesn’t cover the law in enough detail for your purposes. So I
will also be referring to:
Davies & Virgo, Equity and Trusts: Text, Cases and Materials, 3rd ed (OUP, 2019) (‘D&V’ on the
reading lists).
You will also need an up-to-date, and unmarked, copy of Blackstone’s Statutes on Property Law (last
year’s version, from Land Law, will be fine).
Cases
The reading lists will refer you to a number of key cases – you will be expected to read them. But
having read them, don’t stop there. Use them as the basis for deepening your knowledge of the law by
going onto Westlaw, looking them up, and then on the menu on the left, click on ‘Key cases citing’
and ‘Journal articles’ to see whether there are any recent cases that have anything interesting to say
about the key cases to which I have referred you, and to see whether there are any interesting
casenotes or articles in legal journals on those cases. Do this in particular for any key cases that were
decided in the last five years, as they are the ones most likely to give rise to further litigation/comment
in the legal journals/questions in the exam.
Journals
You should start getting into the habit of looking at the specialist law journals on Equity – The
Conveyancer and Property Lawyer (available on Westlaw), Trust Law International (available on
Westlaw) and the Journal of Equity (available on LexisLibrary – click on ‘Journals’ and then click on
‘International Content’ on the far left, and then scroll down the list of Australian publications that
should be the first thing to pop up). You will benefit far more from looking through those than
ploughing through a textbook.
mcbridesguides
I have written a number of essays for you to help you out with various aspects of your Equity studies.
These are available on my website www.mcbridesguides.com . I have concentrated on areas of the
law that are not dealt with at all well in the textbooks. I will indicate on the reading lists as and when
you will need to read one of these essays. When I do, MAKE SURE YOU READ IT before the
supervision. It is far more important that you read these essays than anything else on the reading list. I
will be pretty displeased if I have to spend time in the supervision going over points that I have
worked hard to set out clearly and at length in an essay for you. I want to use the supervisions to focus
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on going over past paper questions, and any queries that you still have AFTER you have read
everything I have told you to read.
Additional reading
There are number of articles on Equity that would be good for you to read to make you much more
sophisticated in your knowledge of the subject and your ability to discuss it. However, these articles
don’t fit easily within any of the reading lists. So in various weeks, you will be set one or two articles
to read as ‘Additional reading’. Make sure you do it – it is going to be important for the exam that you
are acquainted with the ideas in that reading.
Aims and objectives
Each week, I will set out the aims and objectives that you should have in mind in going through the
reading. Check your progress against these aims and objectives, and if you are failing to achieve these
aims and objectives, see if a different approach to your work would help; if not, ask me in the
supervision about any areas of the law where you are still not up to speed.
Written work
Every two supervisions, you will be expected to do some written work and hand it in, in the
supervision. What written work will be specified on the reading list.
Questions for the supervision
For most of the supervisions, you will be asked to consider a variety of questions, which are intended
both to encourage you to deepen your understanding of the law, and to highlight issues that you need
to focus on in your reading. We will go through these questions in the supervision.
Past paper questions
At the end of every supervision reading list, you will find some past paper questions relevant to the
reading for that supervision. We will be aiming to go through some of these questions in the
supervision – so it would be a good idea to have a look at them before the supervision and get some
general idea of what the questions are about and how you might try to answer them.
Final warning
Do not underestimate how tough Equity is. It is complicated (though I have tried to help a lot with
that, with my essays on www.mcbridesguides.com), and the Equity exams have tended in the past to
be very difficult. You really have to give yourself 100% to this subject if you are to achieve a good
mark in it.

Nick McBride
njm33@cam.ac.uk
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SUPERVISION 1. DECLARING A TRUST
Reading
mcbridesguides  Equity  Express Trusts  Creation
Webb, chs 1-3, 16
D&V, ch 2, 491-500, 506, 526-31, 65-111
Hunter v Moss [1994] 3 All ER 215
Re Kayford [1975] 1 WLR 279
Re Barlow [1979] 1 WLR 278
McPhail v Doulton [1971] AC 424
Re Baden (No 2) [1973] Ch 9
Re Hay [1981] 3 All ER 786
Additional reading
Harris, ‘Trust, power and duty’ (1971) 87 LQR 31
Palmer and Rickett, ‘The revolution and legacy of the discretionary trust’ (2017) 11 Journal
of Equity 157
Birks, ‘Meagher, Gummow and Lehane’s Equity: Doctrines and Remedies’ (2004) 120 LQR
344
Hayton, ‘The development of equity and the “good person” philosophy in common law
systems’ [2012] Conv 263
Matthews, ‘The comparative importance of the rule in Saunders v Vautier’ (2006) 122 LQR
266

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand what a trust is, and how a trust is different from: (i) a contract to use
property in a particular way; (ii) a contract of agency; (iii) a bailment; (iv) a charge; (v) the
interest of a legatee under a will that has not yet been executed.
(2) To understand the various reasons (good and bad) why someone might want to create a
trust.
(3) To understand what the rule in Saunders v Vautier says, and why the rule exists.
(4) To understand the basic rules that have to be complied with if a declaration of trust is to
be valid. In particular, the rules on: (i) certainty of intention; (ii) certainty of subject matter;
(iii) certainty of objects.
(5) To understand what a discretionary trust (sometimes referred to in the cases as a ‘trust
power’) is, and how it is different from a fixed trust. For example: What sort of trust is the
following: ‘£5,000 to be held on trust for whoever, in the opinion of my trustees, gave the
best speech at my wedding’?
(6) To understand the difference between a discretionary trust and a power of appointment;
and to understand the different kinds of powers of appointment (bare, fiduciary) that are
recognised in English law.
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(7) To understand the nature and rationale of the rules relating to certainty of objects (and
capriciousness and administrative workability) that will apply to determine whether a
discretionary trust is valid or not. Also to understand to what extent those rules apply to
powers of appointment.
(8) To understand when an ‘uncertainty curing’ clause (whether applying to a fixed trust, or a
discretionary trust) will be valid, and when it will not be.

Questions for the supervision
Are the following provisions in Bill’s will valid (and how many of these provisions purport to
create a trust):
(a) ‘100 of my 200 shares in British Gas to Joanna.’
(b) ‘Five of the best bottles of wine in my cellar to Fred.’
(c) ‘£500 to each of my friends.’
(d) ‘£100,000 to be distributed equally among everyone who helped me in my career; in
case of doubt as to whether someone helped me in my career, my wife is to have the final
word.’
(e) ‘£10,000 to Stanley, in the expectation that he will use the money to ensure that
anyone whom I cheated will be recompensed.’
(f) ‘£50,000 to be distributed as my trustees see fit among everyone who bullied me at
school.’
(g) ‘£5,000 to be given each year to the best Scottish sprinter.’
(h) ‘The rest of my estate to my wife, so long as she never marries again or has an
intimate relationship with anyone else.’

Past paper questions
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1 Jason died recently, leaving a will which provided:
(i) ‘£250,000 to my wife, Kate, as trustee, to be distributed by her, in her absolute discretion among my
best friends and the more famous of my professional associates. In case of doubt as to who are my best friends,
Kate shall have the power to settle any difficult questions.’
(ii) ‘My trustee shall also be able to distribute up to £100,000 of the aforementioned sum of £250,000
among the people of Scotland, in her absolute and unfettered discretion, trusting that she will take into the
people of Glencoe, where I so loved walking.’
The population of Scotland is approximately 5,100,000, and that of the Glencoe region of Scotland
approximately 19,250.

2 Daniel has recently died and his home made will provides as follows:
(i) I give enough money to my trustees as is required to ensure that my children and their families can
have the good standard of living they deserve.
(ii) I give £200,000 for distribution in my trustees’ discretion amongst my ballet-loving friends. Any
doubts about who gets what shall be determined by the Director of the Royal Ballet.
(iii) I give the residue of my estate to my niece Rebecca if she shall divorce her feckless husband Henry.
Advise the executors of Daniel’s will as to the validity of these provisions.
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SUPERVISION 2. TRUSTS FOR NON-CHARITABLE PURPOSES
Reading
(1) The beneficiary principle
mcbridesguides  Equity  Express Trusts  Beneficiary principle
Webb, 68-79
D&V, ch 6
Re Endacott [1960] Ch 232
Re Denley [1969] 1 Ch 373
Matthews, ‘The new trust: obligations without rights?’ in Oakley (ed), Trends in
Contemporary Trust Law (OUP, 1996)
mcbridesguides  Equity  Equity Casenotes  Re Horley FC
(2) The puzzle of the Quistclose trust
mcbridesguides  Equity  Quistclose Trust
Webb, pp 199-204
D&V, 412-28
Barclays Bank v Quistclose Investments [1970] AC 567
Twinsectra Ltd v Yardley [2002] 2 WLR 802, paras [68]-[103]

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand why the law is reluctant to recognise that a trust for a non-charitable
purpose is valid; and to understand the reason for the exceptions to the rule against noncharitable purpose trusts.
(2) To understand why the rule against non-charitable purpose trusts creates difficulties in the
Quistclose situation where A lends (or gives) money to B to be used only for a particular
purpose; and to understand what the legal position will be in that kind of situation.
(3) To form some views as to whether or not the law in this area needs reforming.

Written work
Answer the following question:
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Questions for the supervision
1.

Are the following provisions in Candy’s will valid:
(a) ‘£10,000 to be used to pay for an annual fireworks display in memory of me.’
(b) ‘£5,000 to be used to pay off Ernest’s debts.’
(c) ‘£7,500 to look after my neighbour’s tortoise after my neighbour dies.’
(d) ‘£50,000 to my husband, subject to my trustees having a power to use the money to
help my children learn some useful lifeskills.’
(e) ‘£100,000 to be distributed as my trustees see fit among anyone other than the
members of my family.’
2.
Is the following declaration of trust valid: ‘I hold all my assets on trust for my children,
subject to a power to use the assets for whatever purpose I like.’
3.
Robert has fallen on hard times. He approaches his father, Victor, for a loan. Victor
lends him £20,000, specifying, ‘You can do what you like with the money, but don’t let your
ex-wife get a penny of it.’ Robert has now invested £10,000 of the money in a business run
by his ex-wife. What is the position?

Past paper questions
NOTE that the law on unincorporated associations is no longer on the syllabus and so
questions below that seem to require knowledge of it should be disregarded.
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SUPERVISION 3. CHARITABLE TRUSTS
Reading
Webb, ch 5
D&V, ch 5
Charities Act 2011, ss 1-5
Re Pinion [1965] Ch 85
Dingle v Turner [1972] AC 601
Re Koeppler’s Will Trusts [1986] Ch 423
http://www.charity-commission.gov.uk (especially their ‘Public Benefit Assessments’)
mcbridesguides  Equity  Equity Casenotes  ISC v Charity Commission
Hackney, ‘Charities and public benefit’ (2008) 124 LQR 347
Synge, ‘Charitable status: not a negligible matter’ (2016) 132 LQR 303
Additional reading
Hackney, ‘The politics of the chancery’ (1981) 34 Current Legal Problems 113

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand the rules that currently apply to determine whether or not a given purpose
trust is charitable in nature.
(2) To understand what will happen to a charity’s assets if, at some point in the future, that
charity’s purposes are held no longer to be for the ‘public benefit’.
(3) Given (2), to understand why the Charity Commission’s role in determining whether a
given charitable organisation (such as a school, or a religious organisation) is operating for
the ‘public benefit’ is so controversial; and to understand what legal recourse a charitable
organisation has if the Charity Commission declares that the existence of that organisation is
not for the ‘public benefit’.
(4) To understand the rationale of the rule that a political purpose will not be charitable in
nature; and to understand what effect that rule has on a charitable organisation’s ability to
pursue political projects.
(5) To understand when, and how, the rules on cy-prés will apply to allow money that has
been donated for a particular charitable purpose or organisation to be applied for a different
purpose or organisation.

Questions for the supervision
1.

Are the following provisions in Dermot’s will valid:
(a) ‘£50,000 to provide music lessons for poor people.’
(b) ‘£100,000 to endow a prize, to be awarded every ten years to the most outstanding
legal academic under 25.’
(c) ‘£6m to purchase and destroy as much pornography as possible.’
(d) ‘£100,000 for the promotion of the Roman Catholic religion.’
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(e) ‘£60,000 to subsidise the cost of meals at my old college.’
(f) ‘£4m for the creation of an indoor swimming pool at my old school.’
(g) ‘£800,000 to encourage cat owners to have their pets neutered; we need to reduce
the number of cats – there are too few birds as it is.’
(h) ‘£3m to create a swimming pool, jacuzzi and massage centre for sex workers; they
have a hard life and need some fun.’
(i) ‘£8m to tell unemployed people in other countries how miserable life in Britain is so
that they won’t try to come here illegally.’
2.
Karl left £100,000 to the ‘Southend Cat Sanctuary’ in his will. There is no such
sanctuary. What is the position? What if a little old lady had run a home for cats and given it
the name the ‘Southend Cat Sanctuary’ but the home had not existed for 5 years as the little
old lady had died?

Past paper questions
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SUPERVISION 4. FAILURES TO CREATE A TRUST AND RESULTING TRUSTS
Reading
(1) Rules for the constitution of a trust
Webb, pp 129-137, 166
D&V, 144-60
Choitharam International SA v Pagarani [2001] 1 WLR 1
Pennington v Waine [2002] 4 All ER 215
Luxton, ‘In search of perfection: the Re Rose rule rationale’ [2012] Conv 70
(2) Formalities for the creation, or disposition, of an interest under a trust
Webb, pp 154-163
mcbridesguides  Equity  Express Trusts  Formalities
D&V, 118-24, 508-25
Law of Property Act, s 53
(3) Resulting trusts
mcbridesguides  Equity  Resulting Trusts
Webb, ch 8
D&V, 361-412
Re Andrew [1905] 2 Ch 48
Re Osoba [1979] 1 WLR 247
Swadling, ‘Explaining resulting trusts’ (2008) 124 LQR 78
Additional reading
Conaglen, ‘Sham trusts’ (2008) 67 CLJ 176
Swadling, ‘Policy arguments for proprietary restitution’ (2008) 28 Legal Studies 506

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand the requirements that have to be fulfilled for a trust to be validly
constituted, and what will happen when those requirements are not complied with.
(2) To understand (in outline) the nature and function of the formality rules governing the
creation of trust interests, and dealings with those interests. In particular, you should aim to
understand when someone will be held to be attempting to ‘dispose’ of a beneficial interest
that he has in trust property – with the result that what he is attempting to do will be
ineffective unless put in writing.
(3) To understand what a resulting trust is, and the basic situations that will normally give
rise to a resulting trust.
(4) To understand the various theories as to why resulting trusts arise in those situations, and
not in any others.

Written work
Answer the following question:
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Questions for the supervision
What is the position in the following situations:
(a) A transferred shares into B’s name having told B beforehand that he wanted B to
hold the shares ‘on trust’. After making the transfer, A told B to hold the shares on trust for
C.
(b) D orally declared that he held Blackacre on trust for E. E directed D to transfer
Blackacre into the name of E’s son. D – who thought that E’s son was a scoundrel who
would spoil and waste Blackacre – did as he was instructed, but only because he felt that he
had no legal alternative. D then died. D’s next of kin want to claim Blackacre if they possibly
can.
(c) F told G that he was going to give him £100,000. F asked G for his bank details so
he could make the payment electronically. F made the payment and received confirmation
that the transfer would go through in a couple of hours’ time. However, a suspicious bank
officer held up the transfer and rang F to confirm that he was authorising the transfer. By
then, the enormity of the sum that F thought he had paid out of his account made him have
second thoughts, and he told the officer he did not want to make the transfer.
(d) Relatives of six university friends gave them £2,000 to fund a cycling trip in France.
The night before the trip, all six fell ill with food poisoning and could not go.

Past paper questions
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SUPERVISION 5. FIDUCIARIES AND FIDUCIARY LIABILITIES
Reading
(1) Fiduciaries and gain-based liabilities
mcbridesguides  Equity  Fiduciaries
Webb, ch 10 (skim pp 274-276)
D&V, 668-712, 720-21
Boardman v Phipps [1967] 2 AC 46
Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134
Bhullar v Bhullar [2003] EWCA Civ 424
Murad v Al-Saraj [2005] EWCA Civ 959
Conaglen, ‘The nature and function of fiduciary loyalty’ (2005) 121 LQR 452
Samet, ‘Guarding the fiduciary’s conscience: a justification of a stringent profit-stripping
rule’ (2008) 28 OJLS 763
Smith, ‘Fiduciary relationships: ensuring the loyal exercise of judgment on behalf of another’
(2014) 130 LQR 608
(2) Is there a proprietary claim over the gain made by a fiduciary?
Webb, pp 241-246
D&V, 712-18
Attorney General of Hong Kong v Reid [1994] 1 AC 109
FHR European Ventures LLP v Cedar Capital Partners LLC [2015] AC 250 (noted,
Gummow, (2015) 131 LQR 21; Conaglen, (2014) 73 CLJ 490)
Millett, ‘Bribes and secret commissions’ [1993] Restitution Law Review 7
Swadling, ‘Constructive trusts and breach of fiduciary duty’ (2012) 18 Trusts and Trustees
985
(3) Liabilities to pay equitable compensation arising out of a breach of fiduciary duty
D&V, 718-19
Swindle v Harrison [1997] 4 All ER 705
Bristol & West Building Society v Mothew [1998] Ch 1
Conaglen, ‘Equitable compensation for breach of fiduciary dealing rules’ (2003) 119 LQR
246
Additional reading
Langbein, ‘The contractarian basis of the law of trusts’ (1995) 105 Yale LJ 625
Langbein, ‘The secret life of the trust: the trust as an instrument of commerce’ (1997) 107
Yale LJ 165

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand what a fiduciary is, and why certain legal actors are classed as fiduciaries
and why others are not (for example, why don’t we say that a building contractor is a
fiduciary, with the result that if making a gain for himself might tempt him to breach his
contract with A to put up a building with reasonable skill and care, he will not be allowed to
keep that gain for himself, but will have to hand it over to A).
(2) To understand the nature and rationale of the ‘no conflict’ and ‘no profit’ rules that
fiduciaries are subject to; and to think about whether these rules are different in any way, or
whether there are situations where these rules might work in different ways (one to say that a
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fiduciary can keep a gain, because making that gain did not involve a conflict with his duty to
his principal; and the other to say that the fiduciary has to give up the gain, because he made
that gain by reason of his position as a fiduciary).
(3) To understand the remedies that are available when a fiduciary breaches a fiduciary duty.
In particular, you should aim to understand: (i) when (and why!) a fiduciary will hold a gain
that he has made in breach of his fiducary duty to his principal on constructive trust for that
principal; and (ii) whether a contract entered into by a fiduciary in breach of his fiduciary
duty will be void or voidable; and (iii) whether a fiduciary can ever be held liable to
compensate his principal for a loss that the principal has suffered as a result of the fiduciary’s
breach of fiduciary duty.

Questions for the supervision
What is the position in the following situations?
(a) Developer employed Agent to purchase for it blocks of flats which it could renovate
and sell on for a profit. Slum persuaded Agent to purchase Slum’s block of flats on behalf of
Developer by paying Agent a bribe of £100,000. Agent paid the going market rate (£2m) for
Slum’s block of flats, given their condition. Unknown to everyone at the time the block of
flats was bought – including the surveyor whom Agent employed to survey the flats – the
flats are riddled with asbestos and will need to be torn down. The value of the land without
the block of flats on it is only £1m.
(b) Tycoon fell under the spell of an influential Guru and invariably followed Guru’s
advice on everything. Knowing this, Innovator paid Guru £50,000 to advise Tycoon to invest
in Innovator’s new business. Guru – to whom money means nothing – paid the money to his
local Church and never mentioned Innovator’s business to Tycoon.
(c) The Trustee of a trust fund met the trust fund’s Solicitor in Solicitor’s offices. While
Solicitor went out to get some coffee for him and Trustee, Trustee happened to see some
legal papers in the office indicating that a takeover bid for Doldrums was about to be
launched. Trustee bought some shares in Doldrums that doubled in value when the takeover
bid was announced.

Past paper questions
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SUPERVISION 6. THE POWERS, DUTIES AND CONTROL OF TRUSTEES
Reading
(1) Appointment and powers
Webb, ch 12
D&V, 554-56, ch 13
Trustee Act 2000, ss 3, 8, 11, 16, 24
(2) Duties
Webb, pp 284-297
D&V, 535-38, ch 12
Trustee Act 2000, ss 1-2, Sched 1, ss 4-5, 22-23
Cowan v Scargill [1985] Ch 270
Harries v Church Commissioners for England [1992] 1 WLR 1241
Thornton, ‘Ethical investments: a case of disjointed thinking’ (2008) 67 CLJ 396
Richardson, ‘From fiduciary duties to fiduciary relationships for socially responsible
investing: responding to the will of beneficiaries’ (2011) Journal of Sustainable Finance and
Investment 5 (available on SSRN at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1967224)
Evans, ‘Challenging trustee decisions: differing approaches to the supervision of the exercise
of trustees’ powers’ (2012) 26 Trust Law International 55
(3) Control
Webb, pp 298-300
D&V, 501-506, 558-62
Schmidt v Rosewood Trust Ltd [2003] 2 AC 709
Breakspear v Ackland [2009] Ch 32 (noted, Fox, (2008) 67 CLJ 252; Griffiths, [2008] Conv
322)
Tey, ‘Letters of wishes and trustees’ duties’ (2008) 22 Trust Law International 126
Webb, pp 325-328
D&V, 751-56
Armitage v Nurse [1998] Ch 241
Trukhtanov, ‘The irreducible core of trust obligations’ (2007) 123 LQR 342
Loi, ‘Gross negligence and trustee exemption clauses in the Privy Council: Spread Trustee v
Hutcheson’ [2011] Conv 521

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand the processes by which trustees are appointed can be removed from their
position.
(2) To understand the powers enjoyed by a trustee under the general law, and the trust
instrument, and what happens when the trustees acts in excess of those powers.
(3) To understand the basic duties of a trustee to safeguard the trust property and to act
prudently in investing the trust property.
(4) To understand the other duties that a trustee is subject to, particularly in relation to
exercising any discretions that are vested in him or her under the trust instrument.
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(4) To understand why a trust instrument might provide that a trustee is exempt from liability
for breaching his duties as a trustee, and to understand when such an exemption clause will
be valid.
(5) To understand when the beneficiaries under a trust will be able to obtain documents
relating to the administration of that trust; and whether the beneficiaries will

Written work
Answer one of the past paper questions from the reading list for this supervision or the
previous supervision.

Past paper questions
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SUPERVISION 7. RESPONSES TO A BREACH OF TRUST (1):
PERSONAL LIABILITIES
Reading
(1) Liability of trustee
Webb, ch 13
D&V, chs 16-17
Nestle v National Westminster Bank [1993] 1 WLR 1260
Target Holdings Ltd v Redferns (a firm) [1996] AC 421
AIB Group (UK) plc v Mark Redler & Co Solicitors [2015] AC 1503 (noted, Turner, (2015)
74 CLJ 188; Ho, (2015) 131 LQR 213; see also (at much greater length) Davies, (2015) 78
MLR 681, and Watts, [2016] LMCLQ 118)
Various Claimants v Giambrone [2017] EWCA Civ 1193 (noted, mcbridesguides  Equity
 Equity Casenotes  Various Claimants v Giambrone; Davies, (2018) 134 LQR 165)
Auden McKenzie v Patel [2019] EWCA Civ 2291, [31]-[49], [60] (noted, Worthington,
(2020) 79 CLJ 220)
Millett, ‘Equity’s place in the law of commerce’ (1998) 114 LQR 214, 223-227
Chambers, ‘Liability’ in Birks and Pretto (eds), Breach of Trust (2002)
Georgiou, ‘Taking trusts seriously’ (2021) 137 LQR 305
Elliott, ‘Remoteness criteria in equity’ (2002) 65 MLR 588
Trustee Act 1925, s 61
(2) Liability of beneficiary who instigated or approved trustee’s actions
D&V, 635-36
Trustee Act 1925, s 62
(3) Liability of third parties to the trust
mcbridesguides  Equity  Constructive Trusts and Constructive Trustees (this essay is
also relevant to next week’s work)
Notes on Williams v Central Bank of Nigeria (2014) by Lee, (2015) 131 LQR 39, and
Watterson, (2014) 73 CLJ 253
(a) For assisting a trustee to commit breach of trust (note that there is also liability for
inducing a trustee to commit a breach of trust)
Webb, pp 373-381
D&V, 929-52
Novoship (UK) Ltd v Mikhaylyuk [2015] QB 499 (completely demented; noted, Devonshire,
(2015) 74 CLJ 222; Gummow, (2015) 74 CLJ 405; Davies, (2015) 131 LQR 173)
Ridge, ‘Justifying the remedies for dishonest assistance’ (2008) 124 LQR 445
(b) For receiving trust assets disposed of in breach of trust
Webb, pp 358-373, 381-383
D&V, 952-72
Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd [2011] EWCA Civ 347, [92][128]
mcbridesguides  Equity  Equity Casenotes  Armstrong v Winnington Networks
Salmons, ‘Claims against third-party recipients of trust property’ (2017) 76 CLJ 399

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand in outline the rules governing a trustee’s liability to compensate the
beneficiaries of the trust fund for losses resulting to the fund from his breach of trust.
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(2) To understand when a third party will be held personally liable either: (i) for the value of
trust assets disposed of in breach of trust on the basis that they passed through his hands
(liability for knowing/unconscientious receipt); (ii) for the loss suffered by the trust fund as a
result of a breach of trust that that third party assisted the trustee to commit (liability for
dishonest receipt).
(3) To form some views as to what should be the standard of liability in cases where a third
party receives trust assets, or does something that assists a trustee to commit a breach of trust.

Past paper questions
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8. RESPONSES TO A BREACH OF TRUST (2):
PROPRIETARY CLAIMS
Reading
(1) Rescinding a wrongful disposition
(a) For breach of fair dealing rule/rule against self-dealing
Webb, pp 274-276
D&V, 679-87
Re Thompson’s Settlement [1986] Ch 99
(b) Under the rule in Re Hasting’s Bass/Pitt v Holt
Webb, pp 294-297
D&V, 579-92
mcbridesguides  Equity  Equity Casenotes  Pitt v Holt (UKSC)
(2) Tracing trust assets
mcbridesguides  Equity  Constructive Trusts and Constructive Trustees
Webb, pp 332-357
D&V, ch 18
Brazil v Durant International Corp [2016] AC 297 (noted, Turner, (2016) 75 CLJ 462)
Stevens, ‘Vindicating the proprietary nature of tracing’ [2001] Conv 94
Conaglen, ‘Contests between rival trust beneficiaries’ (2005) 64 CLJ 45
Conaglen, ‘Difficulties with tracing backwards’ (2011) 127 LQR 432
Cutts, ‘Tracing, value and transactions’ (2016) 79 MLR 381
Additional reading
Birks, ‘Review of Rotherham, Proprietary Remedies in Context’ (2003) 119 LQR 156
Nolan, ‘Equitable property’ (2006) 122 LQR 232
McFarlane and Stevens, ‘The nature of equitable property’ (2010) 4 Journal of Equity 1
Swadling, ‘The fiction of the constructive trust’ [2011] Current Legal Problems 1
Edelman, ‘Two fundamental questions for the law of trusts’ (2013) 129 LQR 66

Aims and objectives
In doing the reading for this supervision, you should have a number of aims:
(1) To understand the current scope of the rule in Re Hastings-Bass, and have a view on
whether this area of law is now in a satisfactory state.
(2) To understand the principal differences between tracing at law and tracing in equity, and
to understand the historical reasons why if someone wanted to find out where his money had
gone, he could only take advantage of the equitable tracing rules if he had an equitable
interest in that money.
(3) To understand who will be allowed to take advantage of the equitable tracing rules
nowadays to find out where his money has gone (i.e. who will be held to have an equitable
interest in his money when it goes walkabouts).
(4) To understand the equitable tracing rules in detail. In particular:
(a) what rules will be applied when the claimant’s money is paid into a mixed fund and
then money is withdrawn from that fund; and
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(b) what remedies will be available when it is shown that: (i) an item of property in the
defendant’s hands was acquired by the defendant with the claimant’s money; and (ii) an item
of property in the defendant’s hands was improved with the claimant’s money.
(5) To understand the concept of ‘backwards tracing’ and when, and when it will not, be
allowed.

Written work
Answer one of the past paper questions from the reading list for this supervision or the
previous supervision.

Questions for the supervision
1.
A holds money on a discretionary trust for three sisters, B, C and D. A is having an
affair with B and allocates all of the money in the trust fund (£10,000) to B. B puts the money
into a bank account which already has £30,000 in it. She then withdraws £4,000 from the
account and buys a painting with the money. The painting turns out to have been a bad
investment: it is now valued as being worth £100. What is the position?
2.
Trustee takes £10,000 that he holds on trust for Beneficiary and uses the money to
throw a party for businesspeople where Trustee presents his idea for making a new kind of
car. Dragon invests £3m in Trustee’s idea, and they become co-owners of a car production
company which is now valued as being worth £14bn. What claims can Beneficiary make
against Trustee?
3.
Trustee takes £100,000 that he holds on trust for Beneficiary and gives it to Trustee’s
Son as a 21st birthday present. Son is very surprised by the size of the present, but Trustee
tells him, ‘It’s been a great year, and you are only 21 once.’ Son uses £30,000 of the money
to pay off his student loans, £20,000 on a much better holiday with his girlfriend than the one
he had been saving up for, £10,000 to pay off the remaining payments due on his car to the
hire-purchase company from whom he was buying it, and a further £10,000 for various
improvements to be made to the car which increased its value from £15,000 to £50,000. Son
used the remaining £30,000 to buy a timeshare on an apartment in Spain, which gave him the
right to use it for six weeks every year. What claims can Beneficiary bring here?
4.
Angry pays Killer £50,000 to kill his wife. Killer does no such thing, but uses the
£50,000 to purchase some shares that are now worth £1m.

Past paper questions
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