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EQUITY READING LISTS 

2022-2023 

 
Plan of reading lists 

1. Types of trust (1): deliberately created trusts for persons 

2. Types of trust (2): non-charitable and charitable purpose trusts 

3. Types of trust (3): some difficult trusts 

4. Issues in Equity (1) 

Holiday reading: The duties and powers of trustees 

5. Fiduciaries and fiduciary liabilities  

6. Responses to a breach of trust (1): personal liabilities 

7. Responses to a breach of trust (2): proprietary claims 

8. Issues in Equity (2) 

 

Books 

On the reading lists, I will be referring to:  

 

Penner, The Law of Trusts, 12th ed (OUP, 2022) (‘Penner’ on the reading lists).  

 

I will also be referring to: 

 

Davies & Virgo, Equity and Trusts: Text, Cases and Materials, 3rd ed (OUP, 2019) (‘D&V’ on the 

reading lists). 

 

You will also need an up-to-date, and unmarked, copy of Blackstone’s Statutes on Property Law (last 

year’s version, from Land Law, will be fine). 

 

Cases 

The reading lists will refer you to a number of key cases – you will be expected to read them. But having 

read them, don’t stop there. Use them as the basis for deepening your knowledge of the law by going 

onto Westlaw, looking them up, and then on the menu on the left, click on ‘Key cases citing’ and 

‘Journal articles’ to see whether there are any recent cases that have anything interesting to say about 

the key cases to which I have referred you, and to see whether there are any interesting casenotes or 

articles in legal journals on those cases. Do this in particular for any key cases that were decided in the 

last five years, as they are the ones most likely to give rise to further litigation/comment in the legal 

journals/questions in the exam. 

 

Journals 

You should start getting into the habit of looking at the specialist law journals on Equity – The 

Conveyancer and Property Lawyer (available on Westlaw), Trust Law International (available on 

Westlaw) and the Journal of Equity (available on LexisLibrary – click on ‘Journals’ and then click on 

‘International Content’ on the far left, and then scroll down the list of Australian publications that should 

be the first thing to pop up). You will benefit far more from looking through those than ploughing 

through a textbook. 

 

mcbridesguides 

I have written a number of essays for you to help you out with various aspects of your Equity studies. 

These are available on my website www.mcbridesguides.com . I have concentrated on areas of the law 

that are not dealt with at all well in the textbooks. I will indicate on the reading lists as and when you 

will need to read one of these essays. When I do, MAKE SURE YOU READ IT before the supervision. 

It is far more important that you read these essays than anything else on the reading list. I will be pretty 

displeased if I have to spend time in the supervision going over points that I have worked hard to set 

out clearly and at length in an essay for you. I want to use the supervisions to focus on going over past 
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paper questions, and any queries that you still have AFTER you have read everything I have told you 

to read. 

 

Aims and objectives 

Each week, I will set out the aims and objectives that you should have in mind in going through the 

reading. Check your progress against these aims and objectives, and if you are failing to achieve these 

aims and objectives, see if a different approach to your work would help; if not, ask me in the 

supervision about any areas of the law where you are still not up to speed. 

 

Written work 

Every two supervisions, you will be expected to do some written work and hand it in, in the supervision. 

What written work will be specified on the reading list. 

 

Questions for the supervision 

For most of the supervisions, you will be asked to consider a variety of questions, which are intended 

both to encourage you to deepen your understanding of the law, and to highlight issues that you need 

to focus on in your reading. We will go through these questions in the supervision. 

 

Past paper questions 

At the end of every supervision reading list, you will find some past paper questions relevant to the 

reading for that supervision. We will be aiming to go through some of these questions in the supervision 

– so it would be a good idea to have a look at them before the supervision and get some general idea of 

what the questions are about and how you might try to answer them. 

 

Supervisions 

Please note that: 

 

**I will not be holding any supervisions on Zoom this year** 

 

If you are feeling ill, do not struggle on and attend the supervision and potentially make others sick. 

Simply get in touch with me (my email address is below) and we can see about slotting you into a later 

supervision group when you are better. If that isn’t possible, you will always be able to get the notes 

for the supervision from someone else in your year. 

 

Final warning 

Do not underestimate how tough Equity is. It is complicated (though I have tried to help a lot with that, 

with my essays on www.mcbridesguides.com), and the Equity exams have tended in the past to be very 

difficult. You really have to give yourself 100% to this subject if you are to achieve a good mark in it. 

 

 

Nick McBride 

njm33@cam.ac.uk 
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SUPERVISION 1. TYPES OF TRUST (1): DELIBERATELY CREATED  

TRUSTS FOR PERSONS 

 

Reading 

mcbridesguides  Equity  Express Trusts  Creation 

Penner, ch 2, 50-64, 79-89, ch 5, 139-40 

D&V, ch 2, 491-500, 506, 526-31, 65-111, 144-50 

Hunter v Moss [1994] 3 All ER 215 

Re Kayford [1975] 1 WLR 279 

Re Barlow [1979] 1 WLR 278 

McPhail v Doulton [1971] AC 424 

Re Baden (No 2) [1973] Ch 9 

Re Hay [1981] 3 All ER 786 

Harris, ‘Trust, power and duty’ (1971) 87 LQR 31 

Palmer and Rickett, ‘The revolution and legacy of the discretionary trust’ (2017) 11 Journal of 

Equity 157 

Smith, ‘Massively discretionary trusts’ (2017) 70 Current Legal Problems 17 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand what a trust is, and how a trust is different from: (i) a contract to use property 

in a particular way; (ii) a contract of agency; (iii) a bailment; (iv) a charge; (v) the interest of a 

legatee under a will that has not yet been executed. 

 

(2) To understand the various reasons (good and bad) why someone might want to create a 

trust. 

 

(3) To understand the basic rules that have to be complied with if a declaration of trust is to be 

valid. In particular, the rules on: (i) certainty of intention; (ii) certainty of subject matter; (iii) 

certainty of objects. 

 

(4) To understand what a discretionary trust (sometimes referred to in the cases as a ‘trust 

power’) is, and how it is different from a fixed trust. For example: What sort of trust is the 

following: ‘£5,000 to be held on trust for whoever, in the opinion of my trustees, gave the best 

speech at my wedding’? 

 

(5) To understand the difference between a discretionary trust and a power of appointment; and 

to understand the different kinds of powers of appointment (bare, fiduciary) that are recognised 

in English law. 

 

(6) To understand the nature and rationale of the rules relating to certainty of objects (and 

capriciousness and administrative workability) that will apply to determine whether a 

discretionary trust is valid or not. Also to understand to what extent those rules apply to powers 

of appointment. 

 

(7) To understand when an ‘uncertainty curing’ clause (whether applying to a fixed trust, or a 

discretionary trust) will be valid, and when it will not be. 
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Questions for the supervision 

 

Are the following provisions in Bill’s will valid (and how many of these provisions purport to 

create a trust): 

 (a) ‘100 of my 200 shares in British Gas to Joanna.’ 

 (b) ‘Five of the best bottles of wine in my cellar to Fred.’ 

 (c) ‘£500 to each of my friends.’ 

 (d) ‘£100,000 to be distributed equally among everyone who helped me in my career; in 

case of doubt as to whether someone helped me in my career, my wife is to have the final 

word.’ 

 (e) ‘£10,000 to Stanley, in the expectation that he will use the money to ensure that 

anyone whom I cheated will be recompensed.’ 

 (f) ‘£50,000 to be distributed as my trustees see fit among everyone who bullied me at 

school.’ 

 (g) ‘£5,000 to be given each year to the best Scottish sprinter.’ 

 (h) ‘The rest of my estate to my wife, so long as she never marries again or has an intimate 

relationship with anyone else.’ 

 

 

Past paper questions 

 

 
 

 

 

 

 
1   Jason died recently, leaving a will which provided: 

 (i) ‘£250,000 to my wife, Kate, as trustee, to be distributed by her, in her absolute discretion among my 

best friends and the more famous of my professional associates. In case of doubt as to who are my best friends, 

Kate shall have the power to settle any difficult questions.’ 

 (ii) ‘My trustee shall also be able to distribute up to £100,000 of the aforementioned sum of £250,000 

among the people of Scotland, in her absolute and unfettered discretion, trusting that she will take into the people 

of Glencoe, where I so loved walking.’ 
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 The population of Scotland is approximately 5,100,000, and that of the Glencoe region of Scotland 

approximately 19,250. 

 
 

2   Daniel has recently died and his home made will provides as follows: 

 (i) I give enough money to my trustees as is required to ensure that my children and their families can have 

the good standard of living they deserve. 

 (ii) I give £200,000 for distribution in my trustees’ discretion amongst my ballet-loving friends. Any doubts 

about who gets what shall be determined by the Director of the Royal Ballet. 

 (iii) I give the residue of my estate to my niece Rebecca if she shall divorce her feckless husband Henry. 

 Advise the executors of Daniel’s will as to the validity of these provisions. 
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SUPERVISION 2. TYPES OF TRUST (2): NON-CHARITABLE  

AND CHARITABLE PURPOSE TRUSTS 

 

Reading 

(1) The beneficiary principle 

mcbridesguides  Equity  Express Trusts  Beneficiary principle 

Penner, ch 7 

D&V, ch 6 

Re Endacott [1960] Ch 232 

Re Denley [1969] 1 Ch 373 

Matthews, ‘The new trust: obligations without rights?’ in Oakley (ed), Trends in Contemporary 

Trust Law (OUP, 1996) 

mcbridesguides  Equity  Equity Casenotes  Re Horley FC 

(2) Charitable trusts 

Penner, ch 18 

D&V, ch 5 

Charities Act 2011, ss 1-5 

Re Pinion [1965] Ch 85 

Dingle v Turner [1972] AC 601 

Re Koeppler’s Will Trusts [1986] Ch 423 

http://www.charity-commission.gov.uk (especially their ‘Public Benefit Assessments’) 

mcbridesguides  Equity  Equity Casenotes  ISC v Charity Commission 

Hackney, ‘The politics of the chancery’ (1981) 34 Current Legal Problems 113 

Hackney, ‘Charities and public benefit’ (2008) 124 LQR 347 

Synge, ‘Charitable status: not a negligible matter’ (2016) 132 LQR 303 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand why the law is reluctant to recognise that a trust for a non-charitable purpose 

is valid; and to understand the reason for the exceptions to the rule against non-charitable 

purpose trusts. 

 

(2) To understand the rules that currently apply to determine whether or not a given purpose 

trust is charitable in nature. 

 

(3) To understand what will happen to a charity’s assets if, at some point in the future, that 

charity’s purposes are held no longer to be for the ‘public benefit’. 

 

(4) Given (3), to understand why the Charity Commission’s role in determining whether a given 

charitable organisation (such as a school, or a religious organisation) is operating for the ‘public 

benefit’ is so controversial; and to understand what legal recourse a charitable organisation has 

if the Charity Commission declares that the existence of that organisation is not for the ‘public 

benefit’. 

 

(5) To understand the rationale of the rule that a political purpose will not be charitable in 

nature; and to understand what effect that rule has on a charitable organisation’s ability to 

pursue political projects. 

 



7 

 

(6) To understand when, and how, the rules on cy-prés will apply to allow money that has been 

donated for a particular charitable purpose or organisation to be applied for a different purpose 

or organisation. 

 

(7) To form some views as to whether or not the law in this area needs reforming (on either 

side of the charitable/non-charitable divide). 

 

 

Written work 

 

Answer the following question: 

 

 
 

Questions for the supervision 

 

1. Are the following provisions in Candy’s will valid: 

 (a) ‘£10,000 to be used to pay for an annual fireworks display in memory of me.’ 

 (b) ‘£5,000 to be used to pay off Ernest’s debts.’ 

 (c) ‘£7,500 to look after my neighbour’s tortoise after my neighbour dies.’ 

 (d) ‘£50,000 to my husband, subject to my trustees having a power to use the money to 

help my children learn some useful lifeskills.’ 

 (e) ‘£100,000 to be distributed as my trustees see fit among anyone other than the 

members of my family.’ 

  

2. Are the following provisions in Dermot’s will valid: 

 (a) ‘£50,000 to provide music lessons for poor people.’ 

 (b) ‘£100,000 to endow a prize, to be awarded every ten years to the most outstanding 

legal academic under 25.’ 

 (c) ‘£6m to purchase and destroy as much pornography as possible.’ 

 (d) ‘£100,000 for the promotion of the Roman Catholic religion.’ 

 (e) ‘£60,000 to subsidise the cost of meals at my old college.’ 

 (f) ‘£4m for the creation of an indoor swimming pool at my old school.’ 

 (g) ‘£800,000 to encourage cat owners to have their pets neutered; we need to reduce the 

number of cats – there are too few birds as it is.’ 
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 (h) ‘£3m to create a swimming pool, jacuzzi and massage centre for sex workers; they 

have a hard life and need some fun.’ 

 (i) ‘£8m to tell unemployed people in other countries how miserable life in Britain is so 

that they won’t try to come here illegally.’ 

 

 

Past paper questions 

 

NOTE that the law on unincorporated associations is no longer on the syllabus and so any 

questions in the past papers that seem to require knowledge of it should either be disregarded 

or handled with caution. 
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SUPERVISION 3. TYPES OF TRUST (3): SOME DIFFICULT TRUSTS 

 

(1) Preliminary: when trusts or dispositions under a trust fail (or do they?) for lack of 

formality 

mcbridesguides  Equity  Express Trusts  Formalities 

Penner, 199-217 

D&V, 118-24, 508-25 

Law of Property Act, s 53 

(2) Resulting trusts 

mcbridesguides  Equity  Resulting Trusts 

Penner, ch 10, 415-17 

D&V, 361-412 

Re Andrew [1905] 2 Ch 48 

Re Osoba [1979] 1 WLR 247 

Swadling, ‘Explaining resulting trusts’ (2008) 124 LQR 78 

(3) The Quistclose trust 

mcbridesguides  Equity  Quistclose Trust 

Penner, 271-82 

D&V, 412-28 

Barclays Bank v Quistclose Investments [1970] AC 567 

Twinsectra Ltd v Yardley [2002] 2 WLR 802, paras [68]-[103] 

Swadling, ‘Orthodoxy’ in Swadling (ed), The Quistclose Trust: Critical Essays (Hart, 2014) 

(4) The trusts in Re Rose and Pennington v Waine 

Penner, 143-47 

D&V, 150-60 

Re Rose [1952] Ch 499 

Pennington v Waine [2002] 4 All ER 215 

Luxton, ‘In search of perfection: the Re Rose rule rationale’ [2012] Conv 70 

Evans, ‘Unconscionability: Pennington resurrected but confusion remains: Khan v Mahmood’ 

[2022] Conv 238 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand what a resulting trust is, and the basic situations that will normally give rise 

to a resulting trust. 

 

(2) To understand why it is probably a mistake to refer to resulting trusts that arise out of the 

failure of a trust as ‘automatic’ (and why the decision of the House of Lords in Vandervell v 

IRC led to them being so-called in Re Vandervell (No 2)). 

 

(3) To understand the various theories as to why resulting trusts arise in the situations where 

they arise, and not in any others. 

 

(4) To understand why the rule against non-charitable purpose trusts creates difficulties in the 

Quistclose situation where A lends (or gives) money to B to be used only for a particular 

purpose; and to understand what the legal position will be in that kind of situation. 
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(5) To form a view as to why the trusts in Re Rose and Pennington v Waine were recognised 

(and that can include the view that they were recognised for bad reasons), and to understand 

when those trusts are likely to be recognised in future. 

 

 

Questions for the supervision 

 

What is the position in the following situations: 

(a) Relatives of six university friends gave them £2,000 to fund a cycling trip in France. 

The night before the trip, all six fell ill with food poisoning and could not go.  

(b) F told G that he was going to give him £100,000. F asked G for his bank details so he 

could make the payment electronically. F made the payment and received confirmation that the 

transfer would go through in a couple of hours’ time. However, a suspicious bank officer held 

up the transfer and rang F to confirm that he was authorising the transfer. By then, the enormity 

of the sum that F thought he had paid out of his account made him have second thoughts, and 

he told the officer he did not want to make the transfer. 

  

 

Past paper questions 
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SUPERVISION 4. ISSUES IN EQUITY (1) 

 

(1) History and maxims of equity 

Penner, ch 1 

D&V, ch 1 

Smith, ’Equity is not a single thing’ in Klimchuk et al (eds), Philosophical Foundations of the 

Law of Equity (OUP, 2020) 

McFarlane and Stevens, ‘What’s special about equity? Rights about rights’ in Klimchuk et al 

(eds), Philosophical Foundations of the Law of Equity (OUP, 2020) 

Kiefel, ‘Judicial advice to trustees: its origins, purpose and nature’ (2019) 42 Melbourne 

University LR 993 

(2) The nature of a trust 

Penner, 27-33 

Parkinson, ‘Reconceptualising the express trust’ (2002) 61 CLJ 657 

Nolan, ‘Equitable property’ (2006) 122 LQR 232 

McFarlane and Stevens, ‘The nature of equitable property’ (2010) 4 Journal of Equity 1 

Penner, ‘The (true) nature of a beneficiary’s equitable proprietary interest under a trust’ (2014) 

27 Canadian Journal of Law & Jurisprudence 473  

Langbein, ‘The contractarian basis of the law of trusts’ (1995) 105 Yale LJ 625 

(3) Limits on the powers to create a trust, and under a trust 

Penner, 69-77, 98-102 

Matthews, ‘The comparative importance of the rule in Saunders v Vautier’ (2006) 122 LQR 

266 

Re Smith [1928] Ch 125 

Re Brockbank [1948] Ch 206 

Langbein, ‘Burn the Rembrandt? Trust law’s limits on the settlor’s powers to direct 

investment’ (2010) 90 Boston University LR 375 

Fee, ‘Trust-owned companies and the irreducible core of the trust’ (2020) 26 Trusts & 

Trustees 826 

Armitage v Nurse [1998] Ch 241, 253-4 

 

Note: there is a lot to digest in this reading, and digesting anything takes time. So I 

would suggest that in the two weeks between supervisions 3 and 4 that you read some of 

the above materials every day rather than trying to squeeze it all into three or four days. 

And don’t take notes – just do the reading, and get a sense of what the reading is trying 

to say. 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand more about the history of equity, and how that might inform the current 

state of the law of trusts. 

 

(2) To understand the current state of debates over the nature of a beneficiary’s rights under a 

trust (and where they come from), and the relevance of those debates to cases such as Shell 

UK v Total UK [2011] QB 86 and Royal Bank of Scotland v JP SPC 4 [2022] 3 WLR 261. 

 

(3) To understand what the rule in Saunders v Vautier says, and why the rule exists. 
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(4) To understand what it means for a trust to have an ‘irreducible core’, what that core is, 

and why certain rights, powers and duties fall within the core and others do not. 

 

 

Written work 

 

Either 

 

 
 

Or 

 

 
 

Or 

 

 
 

Or  

 

 
 

 

 

Questions for the supervision 

 

1.  Is the following declaration of trust valid: ‘I hold all my assets on trust for my children, 

subject to a power to use the assets for whatever purpose I like.’ 

 

2. What is the position in the following situations: 

 (a) A settles £100,000 on B to be held on trust for C; the instrument creating the trust 

specifically permits B to bet all and any trust monies on any horse he ‘sees fit to bet on’, with 

any winnings to be held on trust for C. C objects to B’s betting any trust funds on horses. 

Would it make a difference if B was well-known for having a great knowledge of racing 

horses and had made a fortune betting on horses himself? 
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 (b) A settles £100,000 on B to be held on trust for C and D. B wants to bet the entire 

£100,000 on Constant Nag in the 4.30 pm race at Kempton Park. C agrees with this plan, but 

D does not. 

 (c) A settles £100,000 on B to be held on trust for C. C wants B to bet the entire 

£100,000 on Constant Nag in the 4.30 pm race at Kempton Park. B does not want to do this. 
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HOLIDAY READING: THE DUTIES AND POWERS OF TRUSTEES 

 

I don’t recommend that you do essays or problem questions that are specifically on this issue 

(some examples are below), as they tend to be the most un-doable on the exam paper – but you 

should have an outline understanding of this topic as for some of the reading in Lent Term you 

will need to be able to recognise a breach of trust when you see it. 

 

Penner, 176-90, 89-95  

D&V, ch 12 
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19 

 

 



20 

 

SUPERVISION 5. FIDUCIARIES AND FIDUCIARY LIABILITIES 

 

Reading 

(1) Fiduciaries and gain-based liabilities 

mcbridesguides  Equity  Fiduciaries 

Penner, 349-79 

D&V, 668-712, 720-21 

Boardman v Phipps [1967] 2 AC 46 

Regal (Hastings) Ltd v Gulliver [1967] 2 AC 134 

Bhullar v Bhullar [2003] EWCA Civ 424 

Murad v Al-Saraj [2005] EWCA Civ 959 

Conaglen, ‘The nature and function of fiduciary loyalty’ (2005) 121 LQR 452 

Samet, ‘Guarding the fiduciary’s conscience: a justification of a stringent profit-stripping rule’ 

(2008) 28 OJLS 763 

Smith, ‘Fiduciary relationships: ensuring the loyal exercise of judgment on behalf of another’ 

(2014) 130 LQR 608 

Langbein, ‘The secret life of the trust: the trust as an instrument of commerce’ (1997) 107 Yale 

LJ 165 

(2) Is there a proprietary claim over the gain made by a fiduciary? 

Penner, 379-84 

D&V, 712-18 

Attorney General of Hong Kong v Reid [1994] 1 AC 109 

FHR European Ventures LLP v Cedar Capital Partners LLC [2015] AC 250 (noted, Gummow, 

(2015) 131 LQR 21; Conaglen, (2014) 73 CLJ 490) 

Millett, ‘Bribes and secret commissions’ [1993] Restitution Law Review 7 

Swadling, ‘Constructive trusts and breach of fiduciary duty’ (2012) 18 Trusts and Trustees 985 

(3) Liabilities to pay equitable compensation arising out of a breach of fiduciary duty 

D&V, 718-19 

Swindle v Harrison [1997] 4 All ER 705 

Bristol & West Building Society v Mothew [1998] Ch 1 

Conaglen, ‘Equitable compensation for breach of fiduciary dealing rules’ (2003) 119 LQR 246 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand what a fiduciary is, and why certain legal actors are classed as fiduciaries 

and why others are not (for example, why don’t we say that a building contractor is a fiduciary, 

with the result that if making a gain for himself might tempt him to breach his contract with A 

to put up a building with reasonable skill and care, he will not be allowed to keep that gain for 

himself, but will have to hand it over to A). 

 

(2) To understand the nature and rationale of the ‘no conflict’ and ‘no profit’ rules that 

fiduciaries are subject to; and to think about whether these rules are different in any way, or 

whether there are situations where these rules might work in different ways (one to say that a 

fiduciary can keep a gain, because making that gain did not involve a conflict with his duty to 

his principal; and the other to say that the fiduciary has to give up the gain, because he made 

that gain by reason of his position as a fiduciary). 
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(3) To understand the remedies that are available when a fiduciary breaches a fiduciary duty. 

In particular, you should aim to understand: (i) when (and why!) a fiduciary will hold a gain 

that he has made in breach of his fiducary duty to his principal on constructive trust for that 

principal; and (ii) whether a contract entered into by a fiduciary in breach of his fiduciary duty 

will be void or voidable; and (iii) whether a fiduciary can ever be held liable to compensate his 

principal for a loss that the principal has suffered as a result of the fiduciary’s breach of 

fiduciary duty. 

 

 

Questions for the supervision 

 

What is the position in the following situations? 

(a) Developer employed Agent to purchase for it blocks of flats which it could renovate 

and sell on for a profit. Slum persuaded Agent to purchase Slum’s block of flats on behalf of 

Developer by paying Agent a bribe of £100,000. Agent paid the going market rate (£2m) for 

Slum’s block of flats, given their condition. Unknown to everyone at the time the block of flats 

was bought – including the surveyor whom Agent employed to survey the flats – the flats are 

riddled with asbestos and will need to be torn down. The value of the land without the block of 

flats on it is only £1m. 

(b) Tycoon fell under the spell of an influential Guru and invariably followed Guru’s 

advice on everything. Knowing this, Innovator paid Guru £50,000 to advise Tycoon to invest 

in Innovator’s new business. Guru – to whom money means nothing – paid the money to his 

local Church and never mentioned Innovator’s business to Tycoon. 

(c) The Trustee of a trust fund met the trust fund’s Solicitor in Solicitor’s offices. While 

Solicitor went out to get some coffee for him and Trustee, Trustee happened to see some legal 

papers in the office indicating that a takeover bid for Doldrums was about to be launched. 

Trustee bought some shares in Doldrums that doubled in value when the takeover bid was 

announced. 

 

 

Past paper questions 
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SUPERVISION 6. RESPONSES TO A BREACH OF TRUST (1): 

PERSONAL LIABILITIES 

 

Reading 

(1) Liability of trustee 

Penner, 312-35 

D&V, chs 16-17 

Nestle v National Westminster Bank [1993] 1 WLR 1260 

Target Holdings Ltd v Redferns (a firm) [1996] AC 421 

AIB Group (UK) plc v Mark Redler & Co Solicitors [2015] AC 1503 (noted, Turner, (2015) 

74 CLJ 188; Ho, (2015) 131 LQR 213; see also (at much greater length) Davies, (2015) 78 

MLR 681, and Watts, [2016] LMCLQ 118) 

Various Claimants v Giambrone [2017] EWCA Civ 1193 (noted, mcbridesguides  Equity 

 Equity Casenotes  Various Claimants v Giambrone; Davies, (2018) 134 LQR 165) 

Auden McKenzie v Patel [2019] EWCA Civ 2291, [31]-[49], [60] (noted, Worthington, (2020) 

79 CLJ 220) 

Millett, ‘Equity’s place in the law of commerce’ (1998) 114 LQR 214, 223-227 

Chambers, ‘Liability’ in Birks and Pretto (eds), Breach of Trust (2002) 

Georgiou, ‘Taking trusts seriously’ (2021) 137 LQR 305 

Elliott, ‘Remoteness criteria in equity’ (2002) 65 MLR 588 

Trustee Act 1925, s 61 

(2) Liability of third parties to the trust 

Penner, ch 15 

mcbridesguides  Equity  Constructive Trusts and Constructive Trustees (this essay is also 

relevant to next week’s work) 

Notes on Williams v Central Bank of Nigeria [2014] AC 1189 by Lee, (2015) 131 LQR 39, 

and Watterson, (2014) 73 CLJ 253 

(a) For assisting a trustee to commit breach of trust (note that there is also liability for 

inducing a trustee to commit a breach of trust) 

D&V, 929-52 

Novoship (UK) Ltd v Mikhaylyuk [2015] QB 499 (completely demented; noted, Devonshire, 

(2015) 74 CLJ 222; Gummow, (2015) 74 CLJ 405; Davies, (2015) 131 LQR 173)  

Ridge, ‘Justifying the remedies for dishonest assistance’ (2008) 124 LQR 445 

(b) For receiving trust assets disposed of in breach of trust 

Penner, 419-27 

D&V, 952-72 

Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd [2011] EWCA Civ 347, [92]-

[128] 

mcbridesguides  Equity  Equity Casenotes  Armstrong v Winnington Networks 

Byers v Saudi National Bank [2022] 4 WLR 22 

Salmons, ‘Claims against third-party recipients of trust property’ (2017) 76 CLJ 399 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand in outline the rules governing a trustee’s liability to compensate the 

beneficiaries of the trust fund for losses resulting to the fund from his breach of trust. 
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(2) To understand when a third party will be held personally liable either: (i) for the value of 

trust assets disposed of in breach of trust on the basis that they passed through his hands 

(liability for knowing/unconscientious receipt); (ii) for the loss suffered by the trust fund as a 

result of a breach of trust that that third party assisted the trustee to commit (liability for 

dishonest receipt). 

 

(3) To form some views as to what should be the standard of liability in cases where a third 

party receives trust assets, or does something that assists a trustee to commit a breach of trust. 

 

 

Written work 

 

Either 

 

 
Or 

 

 
 

 

Questions for the supervision 

 

1. A holds a very valuable painting on trust for B. A arranged for the painting to be cleaned by 

C, a reputable cleaner. Unfortunately, D, an art thief, learned of A’s plans and A handed the 
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painting over to D when D turned up to A’s house, impersonating an employee of C’s. The 

painting has now disappeared and it was far too valuable for it to be practical to insure it against 

being damaged or stolen. Is A liable to B? If so, can A escape being held liable to B if A can 

establish the following: 

 (a) B had planned to demand that A hand over the painting to her, so that she could burn 

it because she hates the subject matter of the painting. 

 (b) Had D not stolen the painting, it would certainly have been stolen by another group 

of very determined art thieves and A would have been powerless to prevent the theft. 

 (c) Even though C was a reputable cleaner of fine art pieces, C had been concealing from 

everyone that he had a serious drinking problem, and had the painting been handed over to C, 

C would in all likelihood have done such a terrible job that the painting would have been 

irreparably ruined. 

 

2. A held a painting on trust for B. A sold the painting for £1m to C in a private sale. A could 

probably have obtained more for it had he put the painting up for auction, but he was in a hurry 

to sell as he planned to leave the country with the proceeds of the sale. A asked D, a friend, to 

give him a lift to the airport. D agreed to do so, thinking that A was leaving the country to 

escape his creditors. When they got to the airport, A reached inside his suitcase and gave D a 

stack of banknotes worth £10,000. D has now spent this money. How much is D liable for? 

Nothing? £10,000? £1m? 

  

 

Past paper questions 
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7. RESPONSES TO A BREACH OF TRUST (2):  

PROPRIETARY CLAIMS 

 

Reading 

(1) Rescinding a wrongful disposition of trust assets 

(a) For breach of fair dealing rule/rule against self-dealing 

Penner, 360-63 

D&V, 679-87 

Re Thompson’s Settlement [1986] Ch 99 

(b) Under the rule in Re Hasting’s Bass/Pitt v Holt 

Penner, 64-69 

D&V, 579-92 

mcbridesguides  Equity  Equity Casenotes  Pitt v Holt (UKSC) 

(2) Tracing trust assets 

mcbridesguides  Equity  Constructive Trusts and Constructive Trustees 

Penner, ch 12, 417-19 

D&V, ch 18 

Brazil v Durant International Corp [2016] AC 297 (noted, Turner, (2016) 75 CLJ 462) 

Stevens, ‘Vindicating the proprietary nature of tracing’ [2001] Conv 94 

Conaglen, ‘Contests between rival trust beneficiaries’ (2005) 64 CLJ 45 

Conaglen, ‘Difficulties with tracing backwards’ (2011) 127 LQR 432 

Cutts, ‘Tracing, value and transactions’ (2016) 79 MLR 381 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To understand the current scope of the rule in Re Hastings-Bass/Pitt v Holt, and have a 

view on whether this area of law is now in a satisfactory state. 

 

(2) To understand the principal differences between tracing at law and tracing in equity, and to 

understand the historical reasons why if someone wanted to find out where money had gone, 

he could only take advantage of the equitable tracing rules under certain circumstances; and to 

understand what those circumstances were/are. 

 

(3) To understand the equitable tracing rules in detail. In particular: 

 (a) what rules will be applied when money is paid into a mixed fund and then money is 

withdrawn from that fund; and 

 (b) what remedies will be available when it is shown that: (i) an item of property in the 

defendant’s hands was acquired by the defendant with the traced money; and (ii) an item of 

property in the defendant’s hands was improved with the traced money. 

 

(4) To understand the concept of ‘backwards tracing’ and when, and when it will not, be 

allowed. 
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Questions for the supervision 

 

1. A holds money on a discretionary trust for three sisters, B, C and D. A is having an affair 

with B and allocates all of the money in the trust fund (£10,000) to B. B puts the money into a 

bank account which already has £30,000 in it. She then withdraws £4,000 from the account 

and buys a painting with the money. The painting turns out to have been a bad investment: it 

is now valued as being worth £100. What is the position? 

 

2. Trustee takes £10,000 that he holds on trust for Beneficiary and uses the money to throw 

a party for businesspeople where Trustee presents his idea for making a new kind of car. 

Dragon invests £3m in Trustee’s idea, and they become co-owners of a car production 

company which is now valued as being worth £14bn. What claims can Beneficiary make 

against Trustee? 

 

3. Trustee takes £100,000 that he holds on trust for Beneficiary and gives it to Trustee’s Son 

as a 21st birthday present. Son is very surprised by the size of the present, but Trustee tells him, 

‘It’s been a great year, and you are only 21 once.’ Son uses £30,000 of the money to pay off 

his student loans, £20,000 on a much better holiday with his girlfriend than the one he had been 

saving up for, £10,000 to pay off the remaining payments due on his car to the hire-purchase 

company from whom he was buying it, and a further £10,000 for various improvements to be 

made to the car which increased its value from £15,000 to £50,000. Son used the remaining 

£30,000 to buy a timeshare on an apartment in Spain, which gave him the right to use it for six 

weeks every year. What claims can Beneficiary bring here? 

 

4. Angry pays Killer £50,000 to kill his wife. Killer does no such thing, but uses the £50,000 

to purchase some shares that are now worth £1m. 

 

 

 

Past paper questions 
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SUPERVISION 8. ISSUES IN EQUITY (2) 

 

Reading 

(1) Does Equity adopt a fundamentally distinct approach to legal issues from that adopted 

by the common law? 

Burrows, ‘We do this at common law but that in equity’ (2002) 12 OJLS 1 

Birks, Review of Meagher, Gummow and Lehane’s Equity: Doctrines and Remedies (2004) 

120 LQR 344 

Swadling, Review of Snell’s Equity (2011) 127 LQR 638 

Hayton, ‘The development of equity and the “good person” philosophy in common law 

systems’ [2012] Conv 263 

Millett, ‘The common lawyer and the chancery practitioner’ (2014-15) 6 UK Supreme Court 

Yearbook 175 

Mackley, ‘A challenge to the utility and distinctiveness of the good man theory of equity’ 

(2021) 27 Trusts & Trustees 376 

Harding, ‘An argument for limited fission’ in Goldberg et al (eds), Equity and Law (CUP, 

2019) 

(2) The nature of constructive trusts and the availability of proprietary relief 

Penner, ch 17 

Birks, Review of Wright, The Remedial Constructive Trust (1999) 115 LQR 681 

Birks, Review of Rotherham, Proprietary Remedies in Context (2003) 119 LQR 156 

Swadling, ‘Policy arguments for proprietary restitution’ (2008) 28 Legal Studies 506 

Swadling, ‘The fiction of the constructive trust’ (2011) 64 Current Legal Problems 1 

(3) Trusts, tax and secrecy 

Garton et al, Moffat’s Trusts Law, 7th ed (CUP, 2020), ch 17 (available online within 

Cambridge system) 

Runciman, ‘Didn’t they notice?’, London Review of Books, 14 April 2011 (available online; 

review of Shaxson, Treasure Islands: Tax Havens and the Men Who Stole the World) 

Nikitin, ‘Kleptocracy’, London Review of Books, 21 February 2019 (available online; review 

of Bullough, Moneyland) 

Weisbord, ‘A catharsis for US trust law: American reflections on the Panama Papers’ (2016) 

116 Columbia LR Online 93 

 

Note: the same advice for the reading for supervision 4 also applies here. 

 

 

Aims and objectives 

In doing the reading for this supervision, you should have a number of aims: 

 

(1) To think about what scope there is for fusion between the approaches of law and equity in 

relation to issues such as (a) claiming the proceeds of unauthorised dispositions of money; (b) 

the treatment of wrongdoers and those complicit in wrongdoing; (c) placing limits on people’s 

powers to dispose of their property. 

 

(2) To think about what a constructive trust is, and what the difference might be between a 

‘remedial’ constructive trust and an ‘institutional’ constructive trust. 

 

(3) To develop a good overall understanding of the range of situations that currently give rise 

to a constructive trust, for the purpose of discussing what rationales might underpin the 

recognition of such trusts. 
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(4) To gain an understanding of how trusts can be abused and manipulated, and what might be 

done to prevent this occurring. 

 

 

Written work 

 

Either 

 

 
 

Or  

 

 
 

Past paper questions 
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